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Aunomayua. B cmamve paccmampusaromcs

nousamue  2apaHmui,  6UObl  2APAHMULL
peanuzayuu npae u 60000
HecosepuleHHoNemHux.  lakace  00NHCHOE

BHUMAHUE YOeleHO HOPMAMUBHLIM AKmam —
2apanmam 3auumaol Npas u c600600 pebeHKa.

Kniouesvie ciuoea: KOHCmMum)yyuoHHble
capanmuu, 8UObI KOHCmMUm)yYyuoHHblx
eapaHmud npae HECOBEPULERHOTIENMHUX,

oxXpamna npae u c0600 HeCo8epPUIeHHONEMHUX,
KOHCIMUMYYUOHHbIE 2aPAHMUU 6 CUcmeme
IOPUOUYECKUX 2apAHMULL.

Article 27 of the Republic of Kazakhstan Constitution establishes the legal sta-
tus of man and citizen of the Republic of Kazakhstan recognizes and guarantees the
inalienability of fundamental rights and freedoms obliges the state to support mar-
riage and family, motherhood, fatherhood and childhood [1]. At the same time, in
modern Kazakhstan the contradiction between the constitutional essence of system of
minor’s rights protection and its actual functioning retained. As a consequence, there
is a need for society to establish an effective mechanism of legal regulation of consti-
tutional rights and legitimate interests of minors.
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Social problems in the sphere of childhood reverberate particular public inter-
est. That is why in recent years, Kazakhstan has increased the attention of scientists,
politicians, public figures, journalists to the problems of the legal status of minors.
The declarativity of juvenile legislation, a low degree of effectiveness of minor’s le-
gal protection marked. Respect of human rights begins with respect of the child's
rights. At the international level, this is an indisputable fact long recognized and en-
shrined in a number of normative legal acts. Lack of due attention from the govern-
ment to the problem of children is possible to qualify as a non-observance of certain
provisions of international legal acts by the Republic of Kazakhstan.

An indispensable part of personality legal status is the legal guarantees — the
category of directly describing potentially possible ways of protection and defense of
human rights in the state.

The constitutional guarantees are a set of conditions and legal means to ensure
the realization and protection of the rights and freedoms of man and citizen.

Guarantees as part of the legal status of minors are all legal means ensuring the
implementation, the conservation and protection of the rights and freedoms of the
child.

Primarily these include constitutional provision guaranteeing of the rights,
which receives a detailed justification in the current branches of Kazakh law. The
Republic of Kazakhstan law on August 8, 2002 Ne 345-11 «On the Rights of the
Child» in the Republic of Kazakhstan establishes basic guarantees of the rights and
legitimate interests of the child enshrined by the Constitution of the Republic of Ka-
zakhstan, in order to create the legal, social and economic conditions for the realiza-
tion of the child’s rights and legitimate interests [2].

The general and special guarantees in the legal literature are traditionally allo-
cated.

General guarantees are economic, social, political, ideological, and other types
of conditions, which stand out in relation to the rights and freedoms of minors as a
favorable sphere for their implementation. That is the essence of general guarantees is
to have a kind of sphere that creates a real opportunity to carry out the rights and
freedoms of the individual.

In contrast to the general, specific guarantees allow guaranteeing the imple-
mentation and protection of minor’s rights and freedoms. N. V. Vitruk proposed to
allocate two groups of special guarantees: guarantees of implementation and guaran-
tees of guardianship (protection) [3; p. 112]. The realization guarantees include:

— Specification of the rights and freedoms limits;

— The legal facts, which binds their implementation;

— Procedural forms of human rights and freedoms carrying out;
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— Incentives and facilities for stimulation of their legitimate initiative realiza-
tion.

The researcher concerns to second group of special guarantees the following:

— Supervision and control of the legality of law subject’s behavior in order to
identify violations;

— Legal protection;

— Checkout procedure and the prevention of offenses;

— Suppression of offenses;

— Procedural forms of protection of rights and responsibilities;

— Legal responsibility [3].

In order to implement the constitutional guarantees of minors, public authori-
ties of the Republic of Kazakhstan and their officials, are invested with the following
authorities:

— Establishment of the bases of state policy in the interests of children;

— Selection of priority areas to ensure the legitimate rights and interests of the
child, the protection of health or morals;

— Formation and implementation of state purposeful programs of child rights
protection and child support;

— Establishment of the procedure of judicial protection of the rights and legiti-
mate interests of the child;

— Judicial protection of rights and legitimate interests of minors;

— Fulfillment of the international obligations of the Republic of Kazakhstan
and the representation of the interests of the Republic of Kazakhstan in the interna-
tional organizations for the protection of children’s rights.

Chapter 2 of the Republic of Kazakhstan Constitution «Man and Citizen» es-
sentially refers fully and to the children, because, as stated in Article 12 of the Consti-
tution, human rights and freedoms shall belong to everyone from birth, are recog-
nized as absolute and inalienable, and define the content and application of laws and
other normative legal acts [1]. This is indicated by the norms of the Law «On the
Rights of the Child in the Republic of Kazakhstany, according to which a child from
birth has and is guaranteed by the state human rights and freedoms and civil rights in
accordance with the Republic of Kazakhstan Constitution, generally accepted princi-
ples and norms of international law, international treaties of the Republic of Kazakh-
stan and other normative legal acts of the Republic of Kazakhstan [2].

Therefore, minor citizens of our country should be treated as full members of
society who have the whole complex of the constitutional rights and freedoms of man
and citizen, the only difference is that some of the belonging rights and freedoms they
have because of their age can implement with the help of their parents, and in the ab-
sence parents — with the help of other legal representatives and guardianship au-
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thorities. Thus, according to Art. 67 Code of the Republic of Kazakhstan «On Mar-
riage (Matrimony) and Family» from 11.07.2017, the parents are the legal representa-
tives of their children and to protect their rights and interests in relations with any
natural and legal persons, including courts without special authority [4].

However, in case of violation of rights and legitimate interests of the child, in-
cluding the non-fulfillment or improper fulfillment of their parents or other legal rep-
resentatives of responsibilities for maintenance, upbringing and education of the child
or of abuse of parental (guardianship of trustees) rights, the child has a right to apply
for protection their rights to a body exercising functions of guardianship or trustee-
ship, and upon reaching the age of fourteen years — in court.

Article 38 of the Republic of Kazakhstan Constitution reflected the basic prin-
ciples of family relations and state, according to which «motherhood and childhood
and the family are under the state protection.» These principles are reflected and em-
bodied in the laws relating to the protection of the rights of parents and children. For
example, the rules of the Code of the Republic of Kazakhstan «On Marriage (Matri-
mony) and Family» from 11.07.2017, proclaimed «family, motherhood, fatherhood
and childhood in the Republic of Kazakhstan are under the State protection» [4].

The rights of minors enshrined in Chap. 2 «The Individual and Citizen» of the
Republic of Kazakhstan Constitution, are reflected and embodied in the laws on the
rights of minors. We mention some of the most significant of them.

Law of the Republic of Kazakhstan dated August 8, 2002 Ne 345-I «On the
Rights of the Child in the Republic of Kazakhstan» [2]:

— Measures to protect the rights of the child in the carrying out of its activities
in the sphere of education and upbringing.

— Ensuring the rights of children to health care, for rest and health improve-
ment.

Questions minors’ rights to health care are also regulated by the Code of the
Republic of Kazakhstan «On people's health and health care system» from September
18,2009 [5]:

— Protection of the rights and legitimate interests of the child in the formation
of social infrastructure for children;

— Protection of the child from information, propaganda and agitation injurious
to his health, moral and spiritual development;

— Protection of the rights of children in difficult real-life situation.

Other laws that protect the rights of minors and their parents should be attributed:

— Code of the Republic of Kazakhstan «On Marriage (Matrimony) and Fami-
ly», which defines the rights and duties of parents and children; maintenance obliga-
tions of parents towards their children; forms of education of children left without pa-
rental care, including issues of adoption (adrogation) of children trusteeship and
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guardianship over them, foster family, patronatus and others; education, providing
state-guaranteed minimum financial support of motherhood, fatherhood and child-
hood;

— The Labor Code of the Republic of Kazakhstan dated November 23, 2015,
which established: peculiar properties of labor regulation of workers under the age of
18 years; guarantees and compensations to employees, including minors, combining
work and study;

— The law «On prevention of offences among minors and prevention of child
neglect and homelessness», according to the norms which the main objectives of the
activities to prevent child neglect and juvenile delinquency are:

a) Prevention of neglect, homelessness, delinquency antisocial acts of minors,
identifying and eliminating the causes and conditions conducive to this;

b) Supporting the minors rights and legitimate interests protection;

c¢) Social-pedagogical rehabilitation of minors, which are in social insecurity;

d) Identification and suppression of cases involving juvenile into crimes com-
mission and antisocial acts.

Some rights of minors are also set in other laws, which include: the Civil Code
of the Republic of Kazakhstan, the Criminal Code of the Republic of Kazakhstan, the
Correctional Code of the Republic of Kazakhstan, the Code of the Republic of Ka-
zakhstan on Administrative Offenses and other laws governing the provision and pro-
tection of minor’s questions.

Decrees of the President of the Republic of Kazakhstan and the Republic of
Kazakhstan governmental regulations play an important role in the legislation gov-
erning the rights of minors.

Summing up the legal regulation of minors rights and freedoms question, the
following conclusions are possible:

First, the principle of priority of childhood, declared at all levels of govern-
ment, none of them are not fully realized;

Secondly, there are three levels of legislation governing matters of constitu-
tional and legal status of minors: international, national, regional;

Thirdly, the current legislation of the Republic of Kazakhstan generally corre-
sponds to the generally recognized principles and norms of international law, howev-
er, for the effectiveness of its implementation is required to eradicate the gaps.

Supporting and protection of the rights and legitimate interests of the child in
the first place guaranteed by the Republic of Kazakhstan Constitution, is today one of
the most relevant state-legal problems.

Like any other civilized state, Kazakhstan is inherent traditional prepossession
with the birth and upbringing of new generations of its citizen’s problem, healthy
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morally and physically. Meanwhile, as a result of the study, we can say that in real
decision in our country there are many obstacles.

Considering the group of personal rights of the child, we can conclude that
among the social evils of Kazakhstan’s society most concern should cause social or-
phanhood, homelessness, vagabondism, abusive treatment with children, which re-
quires from the state and society particularly close attention and inalienable measures
relating to the social rehabilitation of children who find themselves in difficult life
circumstances.

System of authorities entrusted with the functions of promoting the child's
rights protection, as well as control over the various aspects of child rights respect in
the Republic of Kazakhstan, in the main, has long been established. However, the re-
ality shows insufficiency of such an action and control, since in practice complex ap-
proach to the child rights protection is not ensured. The following suggestions in our
opinion will contribute to solve these problems:

1. The legislative fixation of the legal status of the child in the Republic of Ka-
zakhstan Constitution.

2. The creation of a single legal act regulating the rights of the child.

3. Strengthening of responsibility of persons which responsible for ensuring the
child’s rights or issues relating to their protection, that is the elimination of the for-
malist approach of officials and organizations as a whole in solving of maternal and
child protection issues;

1. Legal supporting of honor and dignity of the child;

2. Formation of an effective system of targeted social support for children en-
suring priority for children in difficult living conditions;

3. Increasing proportion of resources allocated to the support of children;

4. Development of the legal education system of children and parents, increas-
ing of their legal consciousness.

When these proposals will be implemented in practice, we believe, will in-
crease the effectiveness of legislation governing the legal status of children, and im-
prove mechanism for the protection and realization of their rights.
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