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PerynupoBanue OpayHO-IOTOBOPHBIX OTHOIICHUN B CEMEHHOM IpaBe Ha CO-
BPEMEHHOM JTare pa3BUTHUs OOIIeCTBa TPeOyeT COBEPIICHCTBOBAHMS, MTOCKOJIBKY Ha
YPOBHE 3aKOHA KaK HanOoJyiee 3HAaYUMOI'0 MCTOYHHMKA IPaBa COOTBETCTBYIOLIUE HOP-
MBI COJIepKaTCs JUIIb B IBYX cTaThsax Koaekca Pecny6nmku bemapycs o 6pake u ce-
Mbe (nanee — KobC) (ct. 13, cr. 13-1), a Takxke B cT. 259 I'pakaHCKOTO KOJIeKca
Pecnyonuku benapycs (nanee — I'K), umeronux ckopee JekjiapaTUBHBIN, HEXKEIU
MIPAKTUYECKH 3HAYMMBbIN JUIsI IPABOIIPUMEHUTENS Xapakrep [1; 2].

Takast mombITKa cXaThb BeCh 00BbEM MPABOBOM MHQOpPMAIMHM O MOHSITHH, CO-
JepKaHuH, CyObEKTHOM COCTaBEe, OCHOBAHUSAX NMPU3HAHUS HEIEHCTBUTEIBHBIM, IO-
pSIKE 3aKJIIOUEHUS, U3MEHEHUS, PACTOPKEHUS U MpPEeKpalieHus: OpayHOro JOoroBopa
70 pa3Mepa JABYX CTaTe€il MPEACTABIAETCS HEAOCTATOYHOW, MOCKOJIBKY BIJIEYET BO3-
HUKHOBEHUE MPOOEJIOB B MpaBe.

Bo ucnonHenue n pa3BUTHE 3aKOHOJATEIbHBIX HOPM MUHHCTEPCTBOM FOCTH-
nuu Pecniyonuku benapych B memsx mpeaynpexaeHus psjga npobiemM B 00JacTH
IOPUIUIECKOTO ODOPMIICHHS 3aKIIOYEHUST OpayHBIX JOTOBOPOB OBLIM M3MaHBI YKa-
3aHUA O MOPAIKE HOTApUaJIbHOTO YIAOCTOBEPEHHUs OpauHOTo AOroBopa (yTBEp>KICH-
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Hble TpuKazoM MuHuctepcTBa toctunmu Pecryonmuku bemapyce Ne 243 ot
15.11.1999 r.). OgHako TOKYMEHT HE Jajl OTBETOB HAa HEKOTOPBIE HEYpPETyIUpPOBaH-
HBIE BONPOCHI U UMEJI CKOPEE MPUKIIATHOE U Pa3bsICHUTEIBHOE 3HaUeHHE [3].

[locranoBnenne Ilnenyma BepxoBHoro Cyma PecnyOnuku bemapych ot
22.06.2002 r. Ne 5 «O npakTuke NMPUMEHEHUS CyJaMHu 3aKOHOJATEIhCTBA MPHU pac-
CMOTPEHHH JIeTT O PACTOPKEHHUH Opakay TONKYET HOPMEI, CoJiep Kaluecst B cratbe 13
KobC [4].

Bwmecte ¢ TeM mpaBOnpUMEHHUTENb CTAIKUBAETCS ¢ TAKUMH MpobdeaMu B Tpa-
BOBOM DETYJIMPOBAHUH OpavHO-IOTOBOPHBIX OTHOIICHHM, KaK OTCYTCTBHE OTpe/ie-
JICHUS TIOHATUS «OpavHbIN JOTOBOPY», IEPEUHS CTCIIMATBHBIX OCHOBAHHUI HEACHCTBU-
TEJTLHOCTH OpayHOTO JOTOBOpa, 0oJiee NeTaabHOW perjJaMeHTAIluu MPEAMETHOM 00-
JACTU TAHHOTO BUja cornameHusi. OTCYTCTBUE YKa3aHHBIX HOPM B paMKax UHCTHUTY-
Ta OpavyHOTO JOTOBOPA OCIIOKHSET MPAKTUKY MPABONPUMEHEHHS B UCCIEAYEeMOM 00-
JIACTH.

JIOTOBOpHBIE OTHOIICHHUSI MEXIY CYNpPyramMu CYIIECTBYIOT JaBHO BO MHOTHX
CTpaHaxX MHUPA, 3aKOHOJATEIHCTBO KOTOPHIX MOJAPOOHO pETIaMEeHTHUPYET MOPSIOK 3a-
KJIFOUCHUSI OpavyHbIX JOTOBOPOB, YETKO OMpPEIEIIsAeT MPABOBOE MOJIOKEHUE HX y4acT-
HUKOB. bpadHblii TOTrOBOp B €ro M3HAYaJIbHOM CMBICIIE IIeJIeCO00pa3HO paccMaTpu-
BaTh B KA4ECTBE DJIEMEHTA KYJIbTYpPHOW M COIMAIIbHOW cucTteM oOmectBa. OcobeH-
HOCTBH OpavyHOTO JIOTOBOpPA 3aKIFOYACTCS B TOM, UTO OH HAXOJUTCS BO B3AMMOCBSI3H C
OpakoM W B3aMMO3aBUCUMOCTH OT Hero. Ecim Opak MOXeT cyIiecTBoBaTh 6e3 Opau-
HOTO JIOTOBOPa, TO 0OpaTHOE HEBO3MOXKHO. [1o3TOMY M Ha3BaHHWE y TAHHOTO COTJIa-
meHus «bpaunblii foroBop» [3, c. 86].

Jns cpaBHenusi, B CemeiliHoM kojekce Poccuiickoit denepaunu mpaBoOBOMY
YpETyJIMPOBAHUIO OpayHO-IOTOBOPHBIX OTHOIIEHWW OTBEJEHA CIeIUabHas TiaBa
(I'nmaBa 8 «/loroBopHoii pexxum umyniectsa cynpyrosy»). B CIILIA npaBoBomy pery-
JUPOBAHUIO 3aKITFOYCHUS JTOOPAYHBIX COTJIANIEHUHN TOCBSIIEH CreMaIbHbIA ExrHOo-
oOpasnbpiii 3akoH «O MOOpayvHBIX COTJAIICHUSX», pa3dpaboTaHHbIM HammonambHOM
Kondepennueit no ynndukanun 3akonoB [lltatos. B [lIserun neiictByer bpaunsrii
Konexc 1988 roma, B COOTBETCTBUU C KOTOPBIM (TJ1aBa 7) COOCTBEHHOCTb, MPUHA/I-
JeXKaIasi KaxJI0My U3 CyNpyroB, SBJISIETCS UX CEMEWHONW COOCTBEHHOCTBIO, €CITN HE
YCTaHOBJICHO, YTO 3Ta COOCTBEHHOCTh SIBIISIETCS pa3nenbHOi. COOCTBEHHOCTh MOXKET
OBITh OOBSBIICHA PA3/CILHON Yepe3 3aKII0UCHHE J0OpadyHoro cornamenus [6, c. 47].

AHanu3 MOKa3bIBAET, UTO 3apy0eKHOE 3aKOHOATEILCTBO TIIATENIBHO JCTaIN-
3UpPYET MPaBOBOE PEryJIUpOBaHHE OpavyHO-IOTOBOPHBIX OTHOIICHHWH, YUWUTHIBAS WX
YHUKAJIbHYIO CIIEHU(DUKY.

B Pecny6nuke benapych Opadnblii JOTOBOP HOCHT HUCKITIOYUTENIBHO JIMUHBIN
XapaKTep W pacCMaTpPUBACTCA KAaK albTepHATHUBA PEKUMY OOIEH COBMECTHOM COO-
CTBEHHOCTH CYIIPYTOB.
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3axioueHre OpayHOro JOrOBOpa — 3TO IPAaBO, a HE O00SI3aHHOCTH CTOPOH.
Casi3p OpauHOTO JOTOBOpa ¢ OpaKkoM MPOSBISETCS B TOM, YTO €ro JIeHCTBUE MpeKpa-
IaeTCa B TOT MOMEHT, KOT'/1a IEPECTAET CYIIECTBOBATh OpaK.

Hecmotpst Ha orcyTrcTBHE NedUHUIIMN OpadyHOTO JIOTOBOPa B CEMEHHOM 3aKo-
HonatenbcTBe PecnyOnnku bemapyck, ero onpezenenue MOKHO KOCBEHHBIM 00pa3oM
BBIBECTHU U3 LI€JIEH, TOCTABJICHHBIX 3aKOHOAATENIEM IIEPE JTaHHBIM UHCTUTYTOM.

Tak, B nepuox Bpemenu ¢ 1999 no 2012 rog cr. 13 KobC ycranaBiauBana, 4to
«B LEJSAX YKpEIJeHUs] Opaka U CEeMbH, MOBBIIIEHUS KYJIbTYpPhl CEMEHHBIX OTHOILIE-
HUM, OCO3HAHUS MIPAaB U 00S3aHHOCTEN CYNPYroB, OTBETCTBEHHOCTH 3a JETEH U APYT
3a Jpyra JIMLa, BCTYIMAIOMKME B Opak, U Cynpyrd MOTYT 3aKJIIOYUTh OpadHbIid J1OTO-
BODY.

B HOBO# penakiuu, B pe3ynbTaTe npuHsATHs 3akoHa PecyOnuku benapych ot
7 sauBapst 2012 1. Ne 342-3 «O BHeceHuu u3MeHenuii u gononaHenuid B Kogekc Pec-
nyOnuku benapyck o Opake u ceMbey, B ¢T. 13 KobC npousonuin HeKoTOpbIE H3Me-
HeHus. B Hacrosiee Bpemsi (opMyJIMpOBKa LEIH OpayHOro JIOTOBOpA 3BYUYHUT Clie-
AyromuM 00pa3zoM: «B 1ensix moBbIIEeHUS KyJIbTypbl OpadHbIX U CEMEMHBIX OTHOIIE-
HUW ¥ OTBETCTBEHHOCTU OJIHOTO CYIIpyra mepej IpYyruM, OmpeeieHus npaB u o0s-
3aHHOCTEHN CYNPYyroB B Opake U (HJIM) MOCIIE €ro PacTOPKEHUS JIUIla, BCTYIAOIIUE B
Opak, ¥ Cynpyru B JIt000€ BpeMsi U B OTpEIeICHHOM UM 00BbeMe TIpaB U 00sI3aHHO-
CTEH BIPABE 3aKIIOYNTH bpayHbIil 1OTOBODY.

[Tpoananu3upoBaB 00e penakiny, MPUXOAUM K BBIBOJY, YTO CYIIIECTBOBABILIAS
B crapoit penakiuu Kobc Takas mens OpauHoOro JOroBopa, Kak yKpeIJIeHHE CEMbH,
ynpa3gHeHa. B ¢Bs3u ¢ 3TUM MOKHO clenaTh MPEANOI0KEHHE O TOM, YTO UCKIIIOUe-
HUE YKPEIJICHUS] CEMbH KaK 1IeJTi OpayHOro JOroBOpa BbI3BAHO TEM, YTO B OOJIBIINH-
CTBE Ciy4yaeB OpadHbIe JOTOBOpa 3aKIHOYAIUCh CYNPYKECKUMHU MapaMH HEMoCpe/-
CTBEHHO Iepe/1 MPEeKpalleHueM CBOMX OpauHbIX OTHOLIEHUM. Tak, Cynpyru, KOTOpbIe
PELINUIN PaCTOPTHYTh CBOM Opak, HO MPHU ATOM COXPAHWIN JIPYT K APYTY YBaXKUTEIb-
HbI€ OTHOUICHMSI, IPUHUMAJIM [IUBUJIM30BAHHOE U O€CKOH(IMKTHOE PELIeHUE O pa3-
7ieJie COBMECTHO Ha)KUTOTO UMyIecTBa 0e3 oOpaieHus B cya. Hekotopeie cympyxe-
CKHE Taphl, 3aKII0YaBIIie OpadyHble JOTOBOPHI, JENaId 3TO UCKIIOUUTEIHHO U3 Mep-
KAaHTWJIBHBIX MHTEPECOB, CPaBHHUBAs T'OCYJAPCTBEHHYIO MOLUIMHY 332 HOTAPUAJIBHOE
yIOCTOBEpPEHNE OpavyHOro JIOrOBOpa C rOCYJAapCTBEHHOM MOIUIMHON, B3UMaeMOU 3a
IIOIAHHOE B CYJ| HCKOBOE 3asIBJICHHE MMYIIECTBEHHOr0 Xapakrepa. Ha ceroaHsmnmii
JIEHb, 3TO 8 0a30BBIX BEJIMYUH U 5 % I1€HBI HCKAa COOTBETCTBEHHO.

Kpome Toro, B HOBOI penakumu KobC mepedpasupoBana 1menb «0CO3HaHUS
npaB U 00s3aHHOCTEH CyNmpyroB, OTBETCTBEHHOCTH 3a JETel W ApYyr 3a Apyra» Ha
0osee 4eTKyto (OpMYIHPOBKY: «00 OIpeneIeHUH IpaB U 00s3aHHOCTEN CYIIPYrOB B
Opake U 1mocie ero pactopkeHus». Kak HaM BUAMTCS, JAHHOE U3MEHEHHUE CBS3aHO C
obmenpuaaTeiM B ['K monsituem norosopa. Tak, Ha ocHoBanuu m. 1 ct. 309 T'K no-

201



Morwunesckuit uHCTUTYT MB/] www.institutemvd.by

rOBOP — 3TO COTJIAIICHHE JBYX WJIM HECKOJbKUX JHI] 00 YCTAHOBICHUH, U3MEHEHUH
WJIM NPEKPALLEHNN TPaKJaHCKHUX ITpaB U o0s13aHHOCTEH [1].

Takum 00pa3om, MOABOIS UTOT BBINIIECKA3aHHOMY, NEPUHUIINIO OPAavHOTO J0-
rOBOpa MOXXHO C(POPMYJIHPOBATH CIEAYIOMIUM 00pa3oM: OpauyHblid JOTOBOP — 3TO
MUCBMEHHOE M HOTapUaJbHO YAOCTOBEPEHHOE COTJIAIICHUE MY>KUMHBI U YKEHIIHUHBI,
BCTYMAIOIIUX B Opak, 100 CYyIpyroB, peryJupyroiiee HX UMYyIIECTBEHHBIEC U JTUYHBIC
HEUMYIIECTBEHHbBIE MpaBa U 00S3aHHOCTH KaK B IEPUOJI HAXOXKICHHS B Opake, Tak U
IIOCJIE €ro MPEKPALICHUS.

Kpome TOro, MOXHO KOHCTaTHPOBAaTh TOT (PAKT, YTO HA COBPEMEHHOM 3Tarie
pa3BUTHA 0EJIOPYCCKOro OpavyHO-CEeMEHHOr0 3aKOHO/ATEeNbCTBA MHCTUTYT bpauHoro
JI0OTOBOpa CTOUT Ha MOpore HOBOM pedopMbl. OgHAKO MPOLIECC 3TOT MPOTEKAET CKO-
pee Ha ypoBHE MPaBOBOM TOKTPUHBI U U3MEHEHHMsI, YK€ HEOJTHOKPATHO BHOCHMBIE B
KobC, ne 3artponynu HopMm cT. 13 KoBC. [losroMy crieayer Ha 3aKOHOJZATEIHLHOM
YPOBHE pacIIUpUTh U JETAIW3UpPOBaTh HOPMATUBHOE pETyJUpOBaHHE OpadHO-
JOTOBOPHBIX OTHOUIeHHH B Pecny6muke benapyck u mpeo6pasoBats cT. 13 u 13-1
KoBbC B otaenbhyto rinapy. [Ipu 3ToM onTHUManbHBIM HamlpaBieHUEM Pa3BUTHS Oello-
PYCCKOro OpayHO-CEMEIHOro 3aKOHOAATENbCTBA B JAHHOW 00JacTH MpeICTaBIseTCs
oOpailieHue K MpaBOBOMY OIBITY HEKOTOPBIX 3apyOeKHBIX cTpaH (B yacTHocTH, Poc-
cuiickoit @enepanyu) ¢ UENbI0 TAPMOHHU3AIUN MTPABOBOIO PEryJIUpPOBaHUsl OpadyHO-
JIOTOBOPHBIX OTHOILLIEHUH M YHU(UKALUU IPABOBBIX MOJX0JI0B B 3TOM 00acTu.
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