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HEKOTOPBIE ACMNEKTbI 3AOEPXXAHUA NULIA
HA CTAOUMN OOCYOEBHOIO PACCIIEAOBAHUA

KoHCTUTYLMSA YKpauHbl B CT. 29 NpOBO3rnaLlaeT, YTO «Kaxadbln Ye-
NOBEK MMEET NpaBo Ha cBOOOAY M NMUYHYI0 HEMPUKOCHOBEHHOCTbLY (4. 1)
N «HUKTO He MOXET ObITb apecToBaH UIK coaepXaTbCs Nog CTpaewn
MHa4e Kak Mo MOTUBMPOBAHHOMY PELLEHMWIO CyAa M TOMNbKO Ha OCHOBa-
HUSIX U B NMOpsigKe, YCTaHOBIEHHbIX 3aKOHOMY (4. 2). B To e Bpems
B Y. 3 3TOMN CTaTbM OTMEYAETCS, YTO «B Cly4Yae HEOTNOXHOM Heobxoan-
MOCTV NPefoTBpPaTUTbL NPECTYNIIEHME UM €ro NPeKkpaTuTb YNOIHOMO-
YeHHble Ha TO 3aKOHOM OpraHbl MOTYT MPUMEHATbL COAEPXaHue nvua
Mo CTpaXken B Ka4ecTBe BPEMEHHOW Mepbl nNpeceyeHuns ...» [1].

YkasaHHas Hopma KoHCTUTyumm YKpauvHbl NOYTM NOMHOCTBIO BOC-
Npon3BOANUT NONOXeHUs cT. 5 KoHBeHUMN O 3aluMTe NpaB YernoBeka U
OCHOBHbIX cBOOOf (manee KoHBeHUMs).

Tak, cornacHo n. 1 cT. 5 KoHBeHUMM Kaxabli UMEET npaBo Ha CBO-
6oy U NNYHYH HEMPUKOCHOBEHHOCTb. HMKTO HEe MOXET ObiTb nuLIeH
cBobofbl, MHa4e Kak B nopsiake, yCTaHOBMEHHOM 3aKOHOM: 1) 3aKOHHOE
copepXaHue nog cTpaxewn nuua, OCYXXAEHHOro KOMMETEHTHLIM CYLOM;
2) 3aKOHHbIV apecT UK 3aepXaHue nvua 3a HeBbINONTHEHNE 3aKOH-
HOro npegnucaHusa cyaa unu onsa obecneyeHns BbIMONHEHMS No60oro
obs3aTenbCTBa, NpeanMcaHHoro 3aKoHOM; 3) 3aKOHHbIV apecT Ui 3a-
Aep)xaHune nuua, ecriv oHo NpeacTano nepen KOMMNEeTEHTHbIM OpraHOM
no 060CHOBaHHOMY NMOAO3PEHMIO B COBEPLLEHMM MPABOHAPYLUEHWS UK
B criyyae 060CHOBAHHO cYMTaeTCA HeobXxoouMbIM NPeLOTBPaTUTL CO-
BEPLUEHNE UM NPaBOHapPYLUEHUS UMN NMOMELLATb eMY CKPbITbCSA nocre
€ro cosepLueHus; 4) 3agepKaHve HeCOBEPLUEHHOMNETHENO Ha OCHOBa-
HUWM 3aKOHHOIO NOCTAHOBIEHUS AN BOCNUTATENbHOIO HaA30pa Unn 3a-
KOHHOE 3aJep’KaHne HeCOBepLLEHHONETHENO, ECN OHO NpPeAcTaro ne-
pen KOMMETEHTHbIM OpraHoM; 5) 3akoHHOEe 3ajepKaHue NUL C Lenbio
npeaoTBpaLLeHNs pacnpoCTpaHeHUsT WHMEKLMOHHbIX 3aboneBaHun,
3aKOHHOE 3aJepKaHne NCUXMYEcKn OOrbHbIX, ankoronmMkoB, HapKoMa-
HOB Mnn Bpoasr; 6) 3aKOHHbBIN apecT UKW 3adepXKaHne nuua ¢ Uenbio
NpenoTBpaLLEHMS €ro HE3aKOHHOIO Bbe3a B CTPaHy M nvua, NpoTms
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KOTOPOro NpeanpuHMMaloTCa Mepbl Mo ero BbIChbINKE Unn Bbigade [2].

Ha cerogHsAWHWI AeHb fOKa3aHo, YTO HanM4mMe MHCTUTYTa 3agep-
XXaHus B YrorioBHO-NpoLeccyanbHOM 3aKOHOO4ATENbCTBE HE Bbi3blBaET
COMHEHUI B CBOEN LienecoobpasHoCcTu, a 3agepXaHme nuu, nogospe-
BaeMbIX B COBEPLUEHMWN MPECTYNIEHMS, ABNSAETCS Hambonee CroXHbIM
MHCTUTYTOM YrofOBHO-NPOLECCYanbHOro npaea, npy NpUMEHEHUN KO-
TOPOro Hepeako JOMYyCKalTCH HapyLLeHUs npas Yenoseka, obycnosnu-
BaeT HeobxoaumocCTb ero rnybokoro nccnegosaHms [3].

B cootBeTcTBMM cO CT. 131 YronoBHOro npoLeccyarnbHOro Kogekca
YkpauHbl (nanee — YT1K) 3agepxaHue aBnsietcst Mepor obecnedeHus
YroNoBHOrO NPOM3BOACTBA, a Y. 2 cT. 176 YTK YkpanHbl — BpeMeHHOM
Mepou npeceyeHns. 3agepxaHne kak Mepa obecrnevyeHns yrorioBHOro
Npon3BoACTBa MPUMEHSIETCS U HA OCHOBaHUMW MOCTAHOBMEHUSA cheg-
cTBeHHoro cyabu (cT. 188-191, 204 YTIK YkpauHbl), n 6e3 Hee (cT. 192,
207-213 YTIK YkpauHbl).

Oevicteytowmn YK YkpavHbl Takke onpepenser crnegyowime
BMAbI 3afepXXaHusa nnua Ha cTagmm gocygebHoro paccneqoBaHus:

- 3afepxaHue C uenblo aKkcTpaguuum (B nopsigke ct. 582 YIK
YKpauHbl);

- 3aepxaHne HapoOHbIX AenyTaToB, cyaen n apyrux nuy (B no-
psigke ct. 480 YTIK YkpanHbl).

[aHHble 3agepxaHns oTnM4aroTCs gpyr OT Apyra no Lenesomy Ha-
3HAYEHW0, OCHOBAHMSAM Y NOPSAKY NPUMEHEHUS, a Takke nuuamu, Ko-
TOpble AOMKHbI MPUHATL Takoe pelueHne. B cooTBeTCcTBUM CO cTaTbew
208 YTIK YkpauHbl yNnonHOMOYEHHOE OOMKHOCTHOE MU0 UMEET NpaBo
6e3 pelleHns cneacTBEHHOro CyabK, Cyaa 3agepXaTb nvuo, nogospe-
BaemMoe B COBEpLUEHWM NPECTYNfeHus, 3a KOTopoe npedycMOTPEHO
HakasaHve B Buae nuLueHns cBoboapl, TONbKO B Cy4vasXx:

1) ecnv 370 NWLIO 3aCTUTHYTO MPU COBEPLUEHNUN NPECTYNIEHNS Unn
MOKYLLEHUS Ha ero coBepLUeHne; 2) eCnm HenocpeacTBEHHO Nocre co-
BEpLUEHUsI MPECTYNINEHNS o4YeBMaEL, B TOM YACME NOTEPNEBLUWA, UMK
COBOKYMHOCTb OYEBUAHBLIX MPU3HAKOB Ha Tene, ofexae WnuM MecTe
NMPOUCLLECTBUS YKa3bIBalOT Ha TO, YTO MMEHHO 3TO NMLIO COBEPLUMIIO
npectynnexue; 3) ecnun eCctb 060CHOBaHHbIE OCHOBaHWS nonaraTb, YTO
BO3MOXHO 6erctBo € Lenblo YKNOHEHUS OT YrorlOBHON OTBETCTBEHHO-
CTW n1ua, N0403pEBaEeMOro B COBEPLLEHNN TSXKKOIMO UM 0COBO THXKKO-
r0 KOPPYMNUMOHHOIO NPecTynneHns, OTHECEHHOTO 3aKOHOM K noacnen-
CTBEHHOCTN HaumoHanbHOro aHTUKOPPYMNLMOHHOIO 610po YKpauHbl.

3agepxaHne Ha OCHOBaHWWM NOCTAHOBMEHWUS CNeOCTBEHHOrO Cy-
ObW, Cyda 3aKnyaeTcs B KpaTKoBpeMeHHOM (40 36 4YacoB) cogepxa-
HUWM NO4O3pPEBaEMOro, 06BUHAEMOro Nog cTpaxen, 4Tobbl obecneunTb
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BO3MOXHOCTb NpeacTaTb nepea CneacTBEHHbIM CyAbeln, CyooM Ans
peLueHns Bornpoca 06 nsdbpaHum mepbl Npece4eHus.

Cpok 3agepxaHus nvuua 6e3 NocTaHOBMEHUSA CNELCTBEHHOMO Cy-
ObW, Cyda He MOXET MpeBbllaTh 72 4YacoB C MOMEHTa 3afep)KaHus.
3apepxaHHoe 6e3 MOCTaAHOBMEHMS CreaCcTBEHHOro Cyabu unu cyga
nMuo He nosgHee 60 YacoB ¢ MOMeEHTa 3aAepXKaHus OOMKHO BbITb OcC-
BOOOXOEHO MM JOCTaBMNEHO B CyA ANs pPacCMOTPeHust xodaTtancrea
06 n3bpaHun B OTHOLLEHMM Hero Mepbl npecevenns (cT. 211 YTIK).
MucbMeHHOEe yBegoMIIEHUE O NOAO3PEHMN 3a4epPKaHHOMY Bpy4yaeTcs
He nosgHee 24 4acoB C MOMEHTa 3adepXaHusi, MHave OH Takke nogne-
XWUT HEMeOIeHHOMY 0CBOBOXAEHWMIO (4. 2, 3 cT. 278 YTIK). UTak, MOXHO
caoenaTb BblBOA, YTO 3a[epKaHue SIBMSEeTCs BPEMEHHOW Mepon npe-
ceyeHuns], MPUMEHSIEMON Ha OCHOBAHMSAX U B NOpsiake, onpeaeneHHbiX
YTIK, cyTb KOTOPOW 3aknio4aeTcsa B orpaHnyeHnn npaesa Ha csoboay u
TNINYHYIO HEMPWUKOCHOBEHHOCTb MyTEM MOMELLEHUS NLA Ha KOPOTKMI
CPOK B crneumarnbHOe MOMeLLeHNe ANsi COAepXaHWUsi 3afepiKaHHbIX.
B gevicteytowwem YK YkpanHbl 4OCTaTOMHO YETKO onpeaerneHbl OCHO-
BaHMS U NOPSIAOK 3a4epaHus nuua Ha ctagum gocynebHoro paccne-
[OBaHusi, 00yCrNoOBMEHHbIE MEXAYHAPOAHOW MPaKTUKON NMPUMEHEHNS,
OOHAKO 9TO He MCKMNoYaeT HeOBXOAMMOCTMN ero AanbHeunLwero HopmMu-
POBaHWsi B 4acTW peanusaunv 4aHHOTO UHCTUTYTA YNONHOMOYEHHbIMM
OOIMKHOCTHBIMU NMLAMU.
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