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HUKa cIeAyeT HallaraTh Ha HEro JOIOJHUTENEHO MepPhl IPaBOBOI'O BO3JEHCTBHUS, KO-
TOpbIe HEOOXOIMMO IIPEeTyCMOTPETh IPaBHIIaMH BHYTPEHHETO TPYAOBOTO PacHopsii-
Ka U KOJUIEKTUBHBIM JIOTOBOPOM.

YK 343.1
B. B. Cemenoeg
Hayuno-uccneooeamenvcxuii uncmumym O@CHH Poccuu

K BOITIPOCY OF OCHOBAX IIPABOIIOPSIIKA
B POCCHICKOI ®EJIEPAIIAN

B cootBerctBuM co cT. 45 Koncturynmm Poccmiickoit ®denepanuu (mamee —
Koncturymus P®) «rocymapcTBeHHas 3amuTa MpaB M CBOOOJ YeoBeka U Ipaxia-
HuHa B Poccuiickoii ®egepaunu rapantupyercs». ['ocygapcrso, B quue lIpesugenra
Poccuiickoii ®enepaiiuu, siBIsSETCS rapaHTOM TIpaB U CBOOO]] YeNOBeKa U IpaKIaHu-
Ha (4. 2 cT. 80 KoHctuTymuu P®), BciencTBre Yero BO3HUKAIOT OCHOBAaHUS IS CO-
3IaHUS OPTAaHOB I'OCYAapCTBEHHON BIACTH 110 0OeCTIedeH IO IIpaB U CBOOO] YenoBeKa
Y TpaXX1aHWHA.

UHnTepecHbIM OyneT aHaIu3 AAHHBIX MPABOOTHOINEHWH, CBA3aHHBIX IpeXAe
Bcero ¢ obecriedeHreM IpaB U cBOOOJ denoBeKa U rpaxkgaHuHa. Benb cobmogenue u
3aKOHHAs peaju3alys CBOMX MpaB U CBOOO SBIAETCS OCHOBHBEIM DJIEMEHTOM TPaBoO-
nopsaaka. Ha Ham B3MII, pacCMOTpEHHE HEKOTOPHIX TOYEK 3pPEHHs aBTOPOB (HIIO-
cobud Kak HamOoilee GYyHIAMEHTAIBHOW HAYKH SBIAETCH MNPaBWIBHEIM. Tak,
K.C. CepnobuHIleB OonuchIBall, YTO0 YpoBeHb npaBonopsaka B Poccuiickoit @enepa-
WY B CYIIECTBEHHOM CTENIEHU 3aBUCUT OT OCOOEHHOCTEH B3aUMOAECUCTBUS UHCTUTY-
TOB I'pakIJaHCKOT0 00IIecTBa ¢ HHCTUTYTaMH rocyJapcTBa.

KpoMe sToro, xoTenoch 651 OTMETUTE ABE TOUKH 3peHUs, KOTOphle co3aanu Oa-
3y M3y4eHHUs MPaBOIOPAIKA M JOINTOe BpeMs SBISUIMCH QyHAaMEHTaIHHBEIMU B II0-
3HaBaTEeNbHO-OpUEHTUpYIome# chepe obmectBa. [lepBas Todka 3peHHs O MPaBOIIO-
psAKe IPUHAMJICKHUT TaKUM IpeactaButesaM XX Beka, kak I'. Ennunek, P. Mepunr,
H.M. Kopkynos, I'.®. lllepmenesud. Bce nx HayuyHsle pa3paboTKu CBOOWINCE K TO-
MY, YTO OHM ITOHWMAJIU MPaBOMOPAI0K KaK pe3ysibTaT, B YACTHOCTH pe3yJbTaT pea-
JIV3auy IOPUIAYECKUX HOPM, KOTOPBIA HEMOCPEACTBEHHO CKIAABIBAETCSA IO WX
Bo3AciicTBHeM. [IpyrumMu crnoBamMu, rocy1apcTBO KaK HEIIOCPEACTBEHHBIA HHALIHATOPD
HOPMAaTHUBHO-TIPAaBOBEIX aKTOB CO3/1a€T 3aKOHKI, TPEOYET X peau3aliio, TEM CaMbIM
OCHOBEIBaeT npaBonopanoK. IIpaBonopsaiok ecTb pe3ynbTaT AeATeNIbHOCTH rocyaap-
CTBa I10 YCTaHOBJIEHUIO 3aKOHOJIaTEJIbHOT'O PETyINPOBAHUS.

BTopast Touka 3peHust MOSBUIACH MTO3XKE W CTajla 3apOXKIaThCA B CIEAYIOIMIEM
Beke, ee OpssMbiMu npexacrtasurersimu sBiasuuck K.C. TI'amxuen, I1LA. Copokus,
JLU. CnupugonoB. JlaHHas rpymnma y4eHBIX HMOHHMAla IIPaBOIOPSAOK KaK ecTe-
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Morunesckuit HHCTUTYT MBJ]

CTBEHHBIH TIPOLECC pa3BUTHA 00mecTBa. Bo3HUKHOBEHNE U pa3BUTHE OOIIECTBEHHBIX
OTHOIIEHUNA MEXAY OIpeleleHHBIMU COUUAIBHBIMU TpYINIaMH MPOUCXOJUT €CTe-
CTBEHHBIM 00pa3oM, OTHONIEHUS, KOTOPEIE CO3JAI0T EAUHCTBO ONPEAEIICHHBIX COIH-
ANBHBIX TPYII, CTAHOBATCS 00MIe00s3aTeNEHBIMU U OXpaHsIeMBEIMH 3akoHOM. Bce Ta-
KHie oOmecTBEeHHBIe OTHOILIEHUs CO3JIal0T (PYyHIAMEHT OCOOBIX TPaBHJI, BBHITOJHEHHUE
KOTOPHIX 0053aTeIbHO U UX OCYIIECTBICHUE CO3AaeT MPaBOMOPSI0K.

Ha Hamm B3I, XOTh BBIMIETIPHMBEIEHHBIE MHEHUS SABISUINCH OCHOBOIIOJATA0-
IITUMH, OBITH QYHIAMEHTOM HO3HAHUSA W BOIPOCOM JAUCKYCCHi, 00€ Haed HMEIOT Me-
CTO OBITH ¥ MOKA3BIBAIOT KAX 1A CO CBOEH CTOPOHBI IPABIIIEHYIO TO3UIIUIO SBICHHUS.

HauansHoit cTagueit mo6oro nmpoBOAMMOrO UCCIIEIO0BaHUs, TIO HamleMy MHe-
HUIO, SBISETCS TOIpoOHEIM pa3bop HacTosamei mpobiaeMbl. Tak, HHTEPECHBIM OISt
Hac SBISETCS STUMOJIOTMYECKHH aHamu3, KOTOPBEIM MOAPOOHBEIM 00pa3oM MOKaXeT
UCXOIANIyI0 TOYKY. 3aHMMasCh HAydHBIMH pa3paboTKaMd, aBTOpPY HEOOXO0IUMO
ONpeIeUTh CYIIHOCTh, BBUJY 3TOTO CIeIyeT YTOYHUTH, YTO STUMOJOTHUS CIOBa SIB-
JSEeTCS HE ONpPEAEIIONIMM B HAMPABIECHUU MO3HAHUS JAHHOTO TEPMHUHA, HYXKHO I0-
HHAMATh, CBS3BIBATh U B COBOKYITHOCTH Pa3BUBATh KaKON-IMOO TEPMUH C MPUCYIIHE
€My MEHTAIIUTeTOM U TMOApa3yMeBaeMBIM CMEICIOM B OOIIECTBE KOHKPETHOI Mpo-
OJIeMEI, YTO IPUAACT €My JTOJDKHBIA BUJ U Hanbolee sIpKyr0 BhIPaKEHHOCTD IS KOH-
KpEeTHBIX MpaBooTHOmeHnH. Kak cnpaBeBo OBLI0 OTMEYEHO, 9TO MO CYITHOCTHIO
TOHMMAETCS BHYTPEHHSS OCHOBA, COJEpKaHhe, CMBICII, CYTh IIpeIMeTa 9ero-HuOyab.

B paboTax pa3iMyYHBIX YYEHBIX-IEKCHKOTpad)OB BCTpeUaeTCs TEPMHH IIPaBO-
nopsgok. Tak, JI.H. YmakoB onpegensn mpaBonopsaIoK Kak ‘TIOPSOOK, OCHOBAHHEIN
Ha HOpMax IIpaBa, mpaBoBoi nopsanok . Torna kak U.B. I'ogyHOB, aBTOp «QHIIUKIIO-
eI TPOTUBOACUCTBUS OpPraHW30BaHHOW IIPECTYMHOCTHY, JaJl JaHHOMY ITOHSTHIO
cleyrolllee ONpeAeIeHHe:. «... 5T0 OCHOBAaHHAs Ha IIpaBe U CIOXUBIIASACA B PE3Ylb-
TaTe OCYUIECTBICHUS WACH W MPHUHIUIIOB 3aKOHHOCTH TakKas YIOPSIOYEHHOCTh 00-
IIECTBEHHBIX IPABOOTHOILIEHUH, KOTOpash BBIPAXAaeTCsS B MPaBOMEPHOM MOBEACHHUH
WX yJacTHUKOB. Kak ompeneneHHOe COCTOSHUE PeryJMpyeMBIX IIPaBOM OOIIEeCTBEH-
HBIX OTHOIIECHU MPaBOMOPAIOK XapaKTepu3yeTcs pealbHBIM YPOBHEM COOIOIEHUS
3aKOHHOCTH, o0eclieueHuss U peanusalueil CyOneKTUBHBIX TpaB, UCTIONHEHHUs IOPH-
IU9ecKuX o0s3aHHOCTEH BCEMH IpaKIaHaMW, opraHaMH W opraHusanusamu. [Ipaso-
MIOPAIOK IIpeAjiaracT PENIMTENbHYI0 OOprOy C JIOOBIMH HapyIIEHWSMH MPaBOBHIX
HOPM, TIpUMEHEHHE MEpP TOCyAapCTBEHHOrO IMPHHYXJEHUS K MPaBOHAPYUIUTEIM,
BOCCTAHOBJICHUE HapYIIEHHBIX IIPaBy.

PackpeiTHe MMEHHO NpeaIOKEHHBIX MHEHMI HE SBISAETCA CIIy4yallHBIM, OHHM
ABJISTOTCS TIpeAcTaBuTensMu mmpokoro ([.H. YmakoB) u y3koro (WU.B. I'ogyHOB)
B3ITIAA0B O IpaBOIOpAaKe. MBI TOIKHBEI IOHUMATh, YTO JIFO0OE CIOBOCOYETAHHE, A
MIPaBOMNOPAOK SBISAETCS HEMOCPEJCTBEHHBIM CIIOBOCOYETAHHEM CIIOB «IIPaBO» H
«TOPSAOK», UIMEET CBOM UCXOMHEIE TEPMHUHBI, KOTOPEIE HEOOXOAUMO TaK)Xe IpoaHa-
JTU3UPOBATH.

Ilo mHameMy MHEHMIO, IPaBOIOPSOOK — 3TO OCHOBaHHEIM Ha KoHcTUTymum
Poccuiickoit @egepanuu, pemeparsHOM U UHOM 3aKOHOIATENBCTBE, 00yCIaBIUBAO-
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M IeITENEHOCTh TOCYIaPCTBEHHEIX OPTaHOB, OPraHOB MECTHOTO CaMOYIIPaBICHHS
¥ TPaXIAHCKOTo OOINEeCTBa IyTeM CO3JaHWs HOPMATHBHO-IPABOBOM 06a3bl, KOHTPO-
JIMpyIolee ¥ HaA3Uparoliee MPOU3BOACTBO 3a €€ BHIIIOMIHEHHEM, CO3IaHUe YCIIOBH K
TPaBONOCTYIIHOMY TTOBEEHUIO JIUI] U o0ecliedeHrne rapaHTuii 6e30MacHOCTH JINTHO-
CTH, ero COOCTBEHHOCTH, OOIMecTBa M TOCyJapcTBa OT HENPaBOMEPHEIX IOCSTa-
TEJILCTB.

I"ocynapcTBeHHEIE OpPraHEI €CTh HEMOCPEACTBEHHBIE MPEACTABUTENIN ToCyaap-
CTBa, OTPAXKAIOT BOJIIO 32aKOHOAATENA W SABISIOTCA KOHTPONHPYIOIIMM ¥ HaI3Hparo-
MM 3BEHOM 33 HEYKOCHHTEIBHEIM COOJIIOAEHHEM HOpM B cTpaHe. [IpaBoBoii mops-
IOK SIBJISIETCS JIOTHYHBIM U O€CCIIOPHBIM TPeOOBaHHEM TrOCYAapCTBa IO OTHOIICHUIO
K TpaxIaHCKOMY oOmecTBy. B mpouecce XuU3HEEATEIBLHOCTH TpaxkiaHe Bceraa
CTAJIKMBAIOTCSA C IPABOOTHOIIEHUSIMHU, SIBISIOTCS HENOCPEACTBEHHBIMH YJacTHHKa-
MH, AIMEHHO B CTPYKTYpE TAKHX OTHOIICHHWH MOTYT BOSHHKHYTH MPOOJIEMEI, CBA3aH-
HBIE C TIPaBOBOM 0€3rpaMOTHOCTEIO, KeJaHWeM HapyUIUTh HOPAAOK, peIyCMOTpEH-
HBIN 3aKOHOM M T. 1. Heo6xoaumo cpasy ke 3aMETHUTh, 9TO TaKOW YPOBEHb IPaBOCO-
3HAHUS IpaxaH SBJISAETCS MPOTUBOIONIOXKHOM CTOPOHOM IIPaBOBOTO Mporpecca, clie-
IOBAaTeNLHO, COLMATbHEIE (PAKTOPEI, 00ycloBIMBaONMe HOPMUPOBAHHE KPUMHUHO-
TeHHOH TCUXOJIOTHH, BHICTYIIAIOT KaK YCJIOBUE MPECTYIMHOCTH, a He Kak ee IpUYrHA.
B KOMITETEeHIIMK TOCYJapCTBEHHEIX OPraHOB B 3aBUCHMOCTH OT BHJA JCATEIHHOCTH
HaXOOUTCH obecreunBaroIas, OXpaHUTeNbHas, KOHTPOIUPYIOUIas, Haa3Uparomas u
cynebHas cdepa rocymapcTBeHHOH aesaTelbHOcTH. Kaxmasd cdepa mesTensHOCTH
OUYeHb BaXKHA IJIS TOJHOLEHHOW paboThl, QYHKIIMOHMUPOBAHUSA M CYIIECTBOBAHHUS
TIPaBOBOT'O FOCYapCTBa.

Ha coBpeMeHHOM »3Tale pa3BUTHS OOIECTBA TOCYJapCTBEHHEIE OpraHEl He
YAEISIOT JODKHOTO BHUMAaHHS MOANEPKAHUIO MIpaBomopAaka. Pazymeercs, 3To cBs-
3aHO HE C IKOHOMHYECKOM, TOTUTHIECKOMH H IPYTHMHU chepaMu, KOTOPEIE IBITAIOTCS
HaBA3aTh IPAXIAHCKOMY OOINECTBY C IENBbI0 NMPUHHKEHUSA CTAaTyca roCyJapCTBEH-
HBIX OPraHoOB, a, [IaBHEIM 00pa3oM, 3TO CBA3aHO C HEMPaBUILHOM OpraHW3alMel ux
IesITeTBHOCTH.

IIpoBeeHHBIE UCCIEOOBAHUA B PAa3IMIHEIX OTPACIISIX MpaBa MOKa3bIBAIOT, YTO
IPaBO SBIISETCH MPEIMETOM MHOTOYHCICHHBIX MCCIESIOBAHUM, YTO MOATBEPKIAETCS
60NbIION Pa3HOBHIHOCTBHIO MOAXOJ0B, HO B TO )K€ BpeMs HE BEHIAEISICT OCHOBHYIO,

00IIyI0 HHTEPIPETAITHIO.
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