nemorpaduueckoit cutyanuu. ClenoBaTelsHO, YBeIMUEHHE YIENBHOTO Beca IMOXH-
JBIX AL B o0miell Macce HaceleHUs CKa3bIBaeTCsl Ha aKTHBH3alMM MpeAcTaBUTeNeH
JaHHOW BO3PACTHOM T'PYIIEI MPAaKTHUYECKH BO BCeX chepax XKU3HHU, B TOM UYHCIE W
IIPY COBEPIICHUH IPECTYILIICHUH.

OnHako 3aMeTUM, 9TO B OTEYECTBEHHOW KPUMUHOJIOTMYECKOI HayKe He ompe-
IelleHa pobiieMa CTapoCTH U BIMSHHAE €€ Ha MPECTYIHOCTb, IOXXHIIBIE PECTYITHAKA
He BRIACIMIOTCS B OTAEILHYIO BO3PAcTHYIO TPYIITy, IojlaraeM, 94To 3To Ipobel B co-
BpEMEHHOHN IOpUANYECKON Hayke, TaKk Kak JIUIa IIOXXUJIOr0 Bo3pacTa oOafaroT ps-
IOM ocoOeHHOCTell (U3U0IOTMYecKOro, ICUXOIOTHYECKOro, COUAILHOT0 XapakTepa
1 IOJDKHBI OBITH UCCIIEIOBAHBI OTIEIBHO.

Takum o6pa3oM, MOKHO KOHCTAaTHPOBATh PEANbHOCTh OTKpBIBAlOmMIelcs mep-
CHEKTUBBHl CIENUATBHOTO HCCIEAOBaHUS TE€POHTONOTHYECKOM MpPecTymHOCTH,
HanpaBlIeHHOT0 Ha pa3paboTKy 3¢ (PeKTUBHBIX Mep ee MpeayNpexIeHus, UMEIOIIero
BaXXHOE TEOPETUUECKOE U MPaKTUIeCcKoe 3HaUYSHHE.

VK 343.54
A. IO. Buyuenkoea

OTBETCTBEHHOCTDH HHOCTPAHHBIX I'PAXKJIAH
3A BAKUVIIOYEHUE ®UKTUBHOI'O BPAKA
B PECIIYBJIMKE BEJIAPYCh: COBPEMEHHOE COCTOSHMUE
N ITEPCIIEKTHUBBI PAZBUTUS

BriepBhie moHATHE «(GUKTHUBHEIA Opak» MOSBHIOCH B MaTepuagax CyaeOHOM
IpakTUKy emfe B 1949 r. B coBeTckoe Bpems 3akimodeHne GUKTUBHOTO Opaka cTalo
OJHUM W3 CIIOCOOOB IPeooJeHus 0apbepoB COMMAIBHON MOOWIBHOCTH, 9TO OBLIO
obOycnoBieHo auddepeHuanueii IpaBOBOro PEryIMPOBaHUsS OTHOINMEHHH C y9acTH-
€M HHIUBHJIOB, COCTOSINKX B Opake M He cocTrosmux B HeM. B cr.15 Koxnekca o 6pa-
ke u cembe (mamee — KobC) PCOCP 1968 r. yxe comepxalloch ymoMAHaHHE O (HUK-
TUBHOM Opake: «bpak MOXeT ObITh NpU3HAH HEAeUCTBUTEILHBIM TPH HAPYIICHUH
yCIIOBHi{, YCTaHOBJIEHHBIX B CT. 10, a Taxke B cly4asx perucrpanud Opaka Oe3
HaMepeHUs Co34aTh ceMblo ((UKTUBHEIM Opak)». OIHAKO K HEeIOCTaTKaM 3aKOHOZa-
TENbHON (OPMYITUPOBKH ClEIyeT OTHECTH TO, YTO M3 CT. 15 He OBUIO SCHO, UAET JIH
pedb 00 OMHOCTOPOHHEH (GHKTUBHOCTH Opaka (TO €CTh OJUH H3 CYHPYrOB SBIIAETCS
JIOOpOCOBECTHBIM) HMITH NIBYCTOpOHHEH (Korma oba cympyra SBJIAIOTCS HemoOpoco-
BECTHEIMH ).

KoBbC PCOCP 1969 r. conepxain Ooinee aeTaabHbBIE MPaBOBbIE HOPMBI, TTOCBS-
IeHHBle PUKTUBHOMY Opaky — B YaCTHOCTH, IpeIyCcMaTpUBall BO3MOXHOCTh CaHa-
M GUKTUBHOrO Opaka, a TakxKe 3aKpeIUIsI HCUepILIBAIOIINIA IepedeHb JIUII, KOTO-
phle UMeJH IpaBo TPeOOBaTh MpPU3HAHUS TaKoro Opaka HexelicTBUTENbHEIM. biaro-
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Iapsi aHAJIM3y STOr0 MEepedHs] CTAHOBUTCS SICHO, YTO 3aKOHOJATeNh JOITYyCKal OJHO-
CTOPOHHIOK (PUKTUBHOCTH Opaxa.

Ceromus ¢pukTHBHBIN Opak B PecmyOirke benapych T0BOIBHO YacTo 3aKiIrO4a-
eTcs HHOCTPaHIIaMH PaJ MONYy9YeHHs pa3pelleHns Ha MOCTOSHHOE IpOoXUBaHKe. 3a-
sSIBIICHAE MHOCTPAHIA, X0JaTalCTBYIOMIETO O MOyYEHHAN pa3pelIeHrs Ha OCTOSHHOE
IpOXWBAHUE B CBA3H C 3aKIIOYCHHEM Opaka MOXET pacCMaTpUBaThCs KOMITETEHT-
HBEIMH OpraHam# J0 6 MecsieB co IHS nogaud (oOmuif Cpok paccCMOTpEeHHs 3asBiie-
HHUS O BhIlaue pa3pelleHHs Ha IOCTOSHHOe NpoXxuBaHWe — 3 Mecsua). bomee mmu-
TEJIbHOe PACCMOTPEHHE 3asBJIEHUS] HANPaBIIEHO MpeX]e Bcero Ha IMPOBEpKY Ieneit
3aKJIIOYEHUSA Opaka.

IocynmapcTBeHHBIE OpraHbl BEAYT aKTHBHYIO O0pHOY C 3aKimodeHuEeM (UKTHB-
HbIX OpakoB. Oco0oro BHUMaHUA 3aCIyKHBAIOT HW3MEHEHN, BHECEHHBIE B CT. 56 3a-
koHa Pecrydomuxu benmapyce ot 04.01.2010r. Ne 105-3 (B pen. ot 04.01.2014 r.)
«O IpaBOBOM MOJIOKEHMHM WHOCTPAHHBIX TpakAaH U Jiul Oe3 rpaxjgaHcTBa B Pec-
ny6nuke benapych». OHM KacaroTcsl IPUYMH O0TKa3a MHOCTPAHHKIM I'pakIaHaM B BbI-
Jlade peleHrs Ha MOCTOSHHOE NPOXXUBaHWE, KOTOpOoe He OYyIeT BBIAABAThCS, €CIH
OHM MMEIOT JOKYMEHTHI M (HJIH) CBEIACHHS, IOATBEPKIAIONTAE, YTO Opak ¢ rpaxia-
HuHOM PecmyOmuku benapycs nmmb6o0 HMHOCTpaHIIEM, MOCTOSHHO IPOXXHBAIOIIAM B
peciryOimKe, 3aKkIFOYeH UCKIIOYUTEIHHO B LeJIIX MOTydeHUs pa3pelIeHus Ha IOCTOo-
SIHHO® TIPOXXUBaHUEe. BRISABIATE Takue PUKTUBHBEIE Opakd IOMOXET IOJOXKEeHHe O 10~
psifKe TOy4eHWs OpraHaMyu BHYTPEHHHMX el JOKyMEHTOB U CBeIeHWii, MOATBep-
XKITAIONHX, YTO Opak ¢ OEIOPYCCKHM TpaXTaHWHOM MO0 MHOCTPAaHHBIM TI'paKIaHH-
HOM WJIA JIUI[OM Oe3 TpaXAaHCTBa, IOCTOSHHO NpoxuBaromuM B PecrryOmuke bemna-
PyCh, 3aKITF0YEH HHOCTPAHIEM WM alaTPHIOM HCKIIOYHATENHHO IS TOTydeHHUs pas-
peleHns Ha MOCTOSIHHOe TpoxxuBaHue B PecmyOnmke benapych. 3T0OT JOKyMeHT ORI
yTBepXKJieH nocraHosieHrneM CoBera MunuctpoB Ne 891 u Betynun B cuity 21 mrons
2010 r. [TomoxxeHNe Y€TKO periaMeHTUpYeT AesTeIbHOCTh MIJIAITIY B 3TO# cdepe, a
TaKXKe MOPSI0oK cOopa J0Ka3aTeNIbCTB M MPOBEACHUS COOTBETCTBYIOIUX IPOBEPOU-
HBIX MeponpusaTHid. B 3aKkoHOIaTEIbCTBE MOSBUIACH OCHOBAHMS IS TOTO, YTOOBI CO-
TPYOHUKA MHJIMIMHA WA TPOKypOpcKre pabOTHHKM MOTJIHM HHUIMUPOBATH CyaeOHOe
paccMOTpeHMe BOIpoca O Mpu3HaHWU Opaka ¢ukTUBHBIM. Eciu cyn mpuHMUMaeT co-
OTBETCTBYIOIIee pelleHne, TO pa3pelleHre Ha TOCTOSIHHOe MPOXKUBaHWe UHOCTPAHIIA
anrynupyercs. [Ipu 5ToM IeiicTBUs MpaBOOXpaHUTENeH HU B KOeM ciiydae He OyIyT
HaIlpaBJIEHHl Ha paspylleHHe ceMbH. B CBS3M ¢ BEINIEH3IIOXKEHHBIM IIeIeco00pa3Ho
BHecTH m3MeHeHUsA B cT. 17 KobC Pecniybmiku benapycs ot 09.09.1999 Ne278-3
(B pen. ot 12.12.2013) (manee — KobC), a UMeHHO: K yCIIOBHAM 3aKIIIOUeHHS Opaka
n00aBUTH YCIOBHE 3alipeTa GUKTUBHOTO Opaka.

HekoTopsie rocyaapcTBa KBaTAGUIUPYIOT NEHCTBUS (GUKTUBHBIX CyNpyTrOB
WA OJHOTO W3 HHUX KaK TMPECTYIUICHHS, IOABEpras YroIOBHOMY HaKa3aHHIO.
B I'epManuu oy, 3aKOYMBINKE (UKTHBHBEIN Opak, HeCyT YTOJIOBHYIO OTBET-
CTBeHHOCTh. Haka3zaHue 3a JaHHOE MpeCcTyIUIEHHe MPelyCMOTPEHO B BUAE JIUIICHHUS
CBOOOJEI Ha CPOK IO TpexX JieT o HeHexHbi mrpad. Kpome Toro, BUHOBHUKA
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oXxugaer genopTauud u3 ['epManuu u 3anpeT Bbe3na B EC, KOTOPEIH BEIHOCUTCH Ha
HeollpeIeIeHHEIN CPOK.

OxpHako B ciTydae BBISABIIEHUS (UKTUBHBIX OpakoB, 3aKIFOYEHHBIX WHOCTPaH-
[aMH C IeNb0 Jieraau3andy npedoiBanus B Peciyonnke benapycs, n npu3Hanus ux
B TOCIIEAYIOIEM CyJaMH HEIeHCTBHTENFHBIMA HUKAKWMX CEPHE3HBIX MPABOBBIX IIO-
CIIEJICTBUH, 3a UCKIIOYEHNEM aHHYIMPOBAaHWS BHINAHHOTO MM paHee BHIa Ha XKH-
TEJILCTBO, JJIs ATUX JIUI] JaHHBIE MepPhI He HeCyT, OCckobKy B Pecrry6iuke Benapych
Ha CEerofHAIIHHUU JeHh OTBETCTBEHHOCTh 3a 3aKiIoueHWe (UKTUBHOro Opaka He
peIyCMOTPeHa HU aJMUHHCTPATHBHEIM, HHA YTOJOBHBIM 3aKOHOM. OTO MOPOXKIAeT
JyBCTBO Oe3HAaKa3aHHOCTH KaK y MHOCTpAHIIEB, TaKk U y rpaxnad Pecyomuku bena-
pyCh, BCTYMAIOINUX B 3aBeAOMO (PUKTUBHBIM Opak W3 KOPBICTHOM 3aMHTEpPECOBAHHO-
CTH, TIO3BOJISAET 3aKIFOYaTh (PUKTHBHBIE Opakd HEONHOKpPATHO. B CBA3M C 3THM BH-
miTes 1enecoodpasHeiM BHecTdH B Kopekc Pecy6muku Benapycs 00 agMuHuUCTpa-
TUBHBIX NpaBoHapymeHusx ot 21.04.2003 r. Ne 193-3 (B pen. ot 11.07.2014 r.) us-
MEHEHHUs, a UMEHHO HeOOXOIMMO 3aKpelHuTh HOBBIM COCTaB IPABOHAPYIIECHUS
«bpauHOe MOIIEHHWYECTBOY», o mpuMmepy ®PeneparuBHoit Pecnmyb6muku I'epmanun,
KOTOpEIH OyZeT BKIIOYaTh B ceOf: OpadHOe MOIIEHHHYECTBO, TO €CTh 3aKIIFOYCHHE
¢ukTHBHOTO Opaka, B Cilydae €Clid CyHpyTr'H WM OOWH W3 HHUX 3aperdCTPHUpPOBAIA
Opak 06e3 HamepeHHs CO31aTh CEMBIO, — BI€UEeT HaJIOXKeHHe mTpada B pa3Mepe ISTH-
IecsaTu 0a30BBIX BEIMUYMH C JemopTanueit wim 6e3 genopranuu. A Takke B YTIolIoB-
HOM Kkonekce PecnyOmmku bemapycs ot 09.07.1999 r. Ne275-3 (B pen. ot
24.10.2014 r.) menecooOpa3HO 3aKpeNMUTh AHAJOTHYHEIA COCTaB MPECTYILICHUS
«bpagHoe MomIEHHHIECTBO»: OpadHOe MOIIEHHUYECTBO, TO €CTh 3aKitoueHue (HHK-
TUBHOTO Opaka, B cllydae €CIi CYIpYyTrH WA OAWH M3 HUX 3aperuCTpUpOBaiM Opak
0e3 HaMepeHHs co31aTh CEMbIO, COBEpIIEHHOE B TeUEHHUE HeThIpeX JIET IMOCie Hallo-
KEHHUsT Mep aIMUHHMCTPATUBHOTO B3LICKAHWS 3a 3aKiIoueHne (QUKTUBHOrO Opaxa, —
HaKa3bIBaeTCs OOIIeCTBeHHRIMU paboTamu WM mTpadoM B pazMepe ABYXCOT Oa3o-
BBIX BEJIMYHH.

Takam o6pa3zoM, MOXKHO ClIelIaTh BEIBOJ, 9TO MpobiieMa PUKTHBHOrO Opaka He
moTepsUia aKTyaabHOCTH U ceromas. llon GuUKTHBHBIM OpakoM clemxyeT IMOHHMATH
opuandeckoe ohopmieHue Opaka 6e3 HaMepeHUs CO31aTh CEMbBIO, HO ¢ MHBIMHU Ife-
JSMH, HapAMep, MOyueHre rpaXAaHCTBa MO0 JIBIOT OT rocynapcTsa. B cBs3u ¢
STHM BHJIHTCS aKTyaJlbHBIM BHecTH U3MeHeHHs B KobC, a ”MeHHO: K YCIOBHAM 3a-
KIoYeHus Opaka 100aBUTH ycioBHe 3ampera (GUKTHBHOTO Opaka. 3a 3aKiFO4YeHHE
¢uKkTHBHOrO Opaka MoDKHA OBITH BBEIEHA HE TOJNBKO CeMEHHO-IpaBoBas, HO W aj-
MHUHHUCTpPAaTUBHAS OTBETCTBEHHOCTH, a 3a 3aK/IFOUYEHUE TAaKOro Opaka ¢ HeJbio MOIy-
YeHWS paspellleHrs] Ha MOCTOSHHOE MPOXUBAHUE, a TaKKe Pa3IUNIHEIX COIHATBHEIX
JBTOT — YTOJIOBHAS OTBETCTBEHHOCTD.

1. ®dumumonosa M1.B. ®ukTuBHEINA 6pak Kak pa3sHOBUIHOCTE (GUKTUBHOTO CEMENRHO-
IIPaBOBOTO COCTOSHUA: MPOOJIEMBl 3aKOHOJATENbHOTO peryiupoBanHus // CoBpeMeHHBIE
Hay9IHBIC UCCICAOBaHUA M MHHOBAMU [IJeKTpoHHHIM pecypc]. 2014. Ne 11. Pexum mocty-
na : http://web.snauka.ru/issues/2014/11/40644. [lara goctyna : 10.01.2015.
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2. Kogexc Pecrrybmuku bemapyck o 6pake u ceMbe : mpuHAT 1lanaToii npeacrasu-
teneit 3 mroHg 1999 r. : omo6p. CoeroM Pecm. 24 mioHs 1999 r. : TEKCT O COCTOSHUIO Ha
12 mex. 2013 r. // Koncynerant ILmtoc : benapychk. TexHomorus 3000 [DnexTpoHHEIR pe-
cype] / OO0 «¥OpCnextp», Ham. nientp npasoroii uadopm. Pecn. benapycs. Munck, 2015.

V]IK 343.241
O. @. Bocnakosa

OI'PAHUYEHUE CBOBO/bI KAK BU/{l HAKA3ZAHUSA:
CPABHUTEJILHBIN AHAJIN3

Hakazanue B BHJIe OTpaHWMIEHHUS CBOOOEI COCTOUT B HAJIOXKEHAU HA OCYXKICH-
HOTO 00A3aHHOCTEH, OrpaHAIMBAIOIMIMX €r0 CBOOOY, U HaXOXACHHH JIMIa B yCIOBH-
SIX OCYIIECTBJICHHUS 3a HUM HaJ30pa OpraHaMu M YUpexkIeHUSIMHU, BeJaroIUMHU HC-
oJTHeHNeM HakazaHueM (cT. 55 YronosHoro konekca (qanee — YK) Pecrryomuku be-
napych). JlaHHOe Haka3aHWe MIPUMEHsSEeTCs TOIbKO KaKk OCHOBHOE M YCTaHABIMBAETCS
Ha CpPOK OT 6 MecsIeB 10 S JeT.

Orpanndenne cBoOObI 3aHHMaeT B bemapycu mepBoe MECTO 1O KOJIHYECTBY
BKJIFOYEHHS ero B caHKnuM crareil Ocobennoit dactu (51 % or ux obmero xomdde-
ctBa). [lo cymecTBy kaxk[iast BTopast CaHKIUs IpeAycMaTpUBaeT 3TO Haka3zaHue. YKa-
3aHO OrpaHWYeHHe CBOOOIRI KaK B HaKa3aHUS M B CAaHKIUAX psa cTaTeil, KOTOPEI-
mu nonoiHeH YK Pecrybmuku benapycs B Hagane 2015 roga (manpumep, ct. 234-1,
339-1).

AHanorm Haka3aHHS B BHUJE OTpaHWYEHMUS CBOOOIBI MPEIYCMOTPEHHl M 3aKO-
HOJATENbCTBOM psifia 3apyOeKHBIX rocyaapcTB. Tak, K HAIM MOXXHO OTHECTH TaKHe
OTpaHWUYEHUs TpaB TpaxIaH, Kak: JOMalmHWi apecT B BemukoOputanuu, Mepa
6ezonacuoctu B CIIIA, anprepHaTuBa MUINeHUs CBOOOIBI B MTamuu, 31eKTPOHHBIH
HA/30p ¥ 3ampeT NPOXKUBATh B ONpeNeeHHRIX MecTaX Bo DpaHIuy, yCTaHOBIIEHHE
HaJ30pa Kak Mephl HCIIpaBlieHud B 6e3omacHocTd B OPT.

[IpumeHeHHe orpaHWYEHHS CBOOOABI KaK BHJA HaKa3aHHUS OCYIIECTBISETCS
KaK B [EJIX TyMaHHW3allMd 3aKOHOJATENbCTBA K JIMIAaM, MPECTYIUICHUS KOTOPHIX HE
OTHOCHTCS K KaT€TOPUH TSDKKMX U 0CO00 TKKUX, TaK M B LENTX CHIKEHUS HArpy3KH
Ha CHCTEMY HCIpPABUTENLHBIX YUpeXAeHH#, B KOTOPBIX OTOBIBAIOTCS HAaKa3aHUS B
BUJIE JMIIEHUS CBOOOMRL.

Orpanndenre cBOOOJB KaK OJHO W3 HAaKa3aHWH, albTEepPHATHBHBIX JHINECHUIO
cBOOOMEI, XOTS 3Ta Mepa HEPEIKO HMEET pa3HOe ColepIKaHHUE.

YK Pecniy6ommuku benapycs 1960 roga conepsxan cratero 23-1, KoTopas mpemy-
CMaTpHBaJia yCIOBHOE OCYXKIEHHE K JUIIEHUIO CBOOOIBI ¢ 00s3aTeNbHEIM TIpUBJIeYe-
HUEeM ocyxJaeHHoro k Tpyay. YK 1999 roxa mpemycmoTtpen orpaHudeHHe CBOOOIBI
(ct. 55) xak BUA Haka3zaHWs, KOTOPHI MOXeT OBITH Ha3HAYEH CyJIOM B KauecTBE OC-
HOBHOro. Orpannyenne cBo6oasl (B pexakuuu YK 1999 ropa) mo cymectBy He OT-
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