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O COOTHOLUEHUU NOHATUN
«OCBOBOXOEHME OT YrOJIOBHOWU OTBETCTBEHHOCTU»
N «OCBOBOXAEHUE OT YIrOJIOBHOINO HAKA3AHUA»
MO YrosoBHbIM KOOEKCAM POCCUU
U PECNYBJINKU BEJIAPYCb

Peanusauna 3agaym oxpaHbl MHTEPECOB NUYHOCTU, obLllecTBa vnu rocyaap-
CTBa OT NPECTYMHbIX NOCAraTenbLCTB npegnonaraetT nNnpuUMeHeHne CcyooMm K nuuam,
BUHOBHbIM B X COBEPLUEHNN, NMPELYCMOTPEHHbIX 3aKOHOM HakaszaHun. OgHako Mo-
YT CIOXUTLCA Takne yCrnoBus, Npu KOTOpPbIX He TpebyeTcd, YToObl BUHOBHOE NMLIO
npeTepneno BO3NnoXeHne Mep YyrosiloBHOM OTBETCTBEHHOCTU (B TOM 4UCIie U Haka-
3aHunA). B onpegeneHHbiX crnyyasix HeobxoguMmo MpOosiBUTL CHUCXOAUTENbHOCTb
K iMuam, HapyLwuBLLMM YrofloBHO-MNPaBOBOW 3anpeT U, PYKOBOACTBYSCb NMPUHLMMIOM
rymaHusma, npeaycMoTpeTb BO3MOXHOCTb OCBODOXAEHUS BUHOBHbLIX HE TOSIbKO OT
HakasaHusi, HO U B LEeNIOM OT YrofloBHOW OTBETCTBEHHOCTU. Ha 9TOM OCHOBaHWK B
YronoBHbIX kogekcax n Poccun, n benapycu cyliectByeT MHCTUTYT OCBOBOXOEHUS
OT YroSIOBHOM OTBETCTBEHHOCTM.

Cpasy oTMeTuUM, 4YTO crnegyeTt oTnmyaTb OCBODOXAEHME OT YyrofloBHOM OTBET-
CTBEHHOCTU OT €€ MpeKpalleHusi, HENPUMEHEHUS YrofIOBHOM OTBETCTBEHHOCTMW.
YronoBHasi OTBETCTBEHHOCTb MMEET MECTO ObITb TONLKO MPU HanNUYuu npecTtynne-
HUS1 CO BCEMW NMpU3HaKamm ero coctaea. OcBoboxgeHne oT yrofioBHOM OTBETCTBEH-
HOCTW, B CBOK Oo4yepeb, BO3MOXHO TOSIbKO €Cfn OHa Nnbo yxe cyuwecTByeT, NnMbo
€eCTb pearnbHasi yrpo3a ee npumeHeHuda. IMeHHO Mo3TOMY He OTHOCATCS K OCBO-
B6OXOEHNIO OT YroNoOBHOM OTBETCTBEHHOCTM Crneaylowmne cnyyam ee HernpuMeHeHus:
Npu Mano3Ha4YUTENbHOCTU OESAHUS, B CryyYae KpanHen HeobxoaumMocTn n Heobxo-
AnMon 060poHbl, 06OCHOBAHHOIO pUCKa, NCMOMTHEHMA NPUKasa UNn pacrnopsiKeHus,
npu PU3M4ECKOM 1N NCUXNYECKOM MPUHYXOEHUU, NPUYMHEHUN Bpeaa Npu 3adepxa-
HUW N1Ua, COBEPLUMBLLErO NMPECTYNEHNE, a TakKe B COOTBETCTBMM C NPUMeYaHus-
Mu Kk cT. 308 n 316 YK PO nTt.n., a takke obcTtoaTenscrea, UCKNYaroLwme npe-
CTYMHOCTb AesAHus, 3adukcnpoBaHHble B 1. 6 YK Pb.

Cuntaem HeobXoAMMbIM PAacCMOTPETL CMOPHbLIN BONPOC O pa3rpaHnYeHnmn no-
HATUN «OCBOBOXAEHME OT YrOofIOBHOM OTBETCTBEHHOCTU» N «OCBODOOXAEHNE OT Yro-
NIOBHOrO HakasaHus». MI3BEeCTHO, YTO B COBPEMEHHOM YTOofmoBHOM kogekce PP aaH-
Hoe OeneHue 3akpensneHo Bnepsble: rmaea 11 nmeet HasBaHue «OcBoboXaeHue oT
YroriloBHOW OTBETCTBEHHOCTUY», a rmaga 12 — «OcBoboxgeHne OT yronoBHOro Haka-
3aHusA». Npn 9TOM ecTb aBTOpbI, cyMTalOLWMe 3TO AOCTUXKEHNE HeBepHbIM. Hanpu-
mep, E.P. AzapsH npeanaraet o6beanHUTb 3TU ABE rnasbl No4 OOLWKUM Ha3BaHMEM
«OcHoBaHnA ocBobOXAeHMS OT YrorioBHOro HakasaHusa» (cM.: AsapsiH E.P. [Mpe-



crynneHve. HakasaHnue. [lpaBonopsgok. Cl16.: UsgatenbctBo «HOpmngmyeckun
ueHTp MNpeccy. 2004. C. 170). Tak 310 U BbIrNAAUT Ha cerogHAwHUn aeHb B YK PB.
[maBa 12 pgaHHOro 3akoHa, umes HasBaHue «OcBoObOXOeHMe OT YrorioBHOM OTBET-
CTBEHHOCTW M Haka3aHua», BKIoYaeT B cebsi OCHOBaAHUA M TOro n gpyroro 6e3 ka-
KOW-NMBO CUCTEMbI, XOTS Kaxgasi HopMa yKkasblBaeT OTAeNlbHO Ha 0ocBODOXAeHue
NN OT YrOflOBHOM OTBETCTBEHHOCTW, UMM OT YrofloBHOro HakasaHuda. E.P. AzapsH
CUMTaeT, YTO OT YrorloBHOM OTBETCTBEHHOCTU MOXeET 0CBODOAMTE TOSTbKO 3aKOHOoAa-
Tenb Ha OCHOBaHMM MOeun npaea, a NpPaBoOOXpPaHUTENbHbIE OpraHbl MOryT ocBo6O-
ANTb TONBbKO OT YrosIOBHOIO HaKkasaHus.

[Mo3Bonnm cebe He cornacuTbCs C yKadaHHOW TOYKOM 3PEHUSI, MOCKOSIbKY Mpwu
TakOM MNOAXO4e COOTHOLLUEHWE MOHATUI «yrofloBHast OTBETCTBEHHOCTb» U «YrofioB-
HOe Haka3aHMe» BHOBb, KaK 3TO ObINI0 Ha NPOTSXXEeHWUM OONroro BpeMeHu, CTaHOBUT-
cA pa3MmbITbiM. Mexay Tem, Haykon Ha CerogHsLWHUA OEHb JOKa3aHo, YTO 9TO caMo-
CTOSATESIbHbIE NOHATUS.

PasrpaHnunBas noHATUMA ocBOBOXOEHUA OT YrofIOBHOWM OTBETCTBEHHOCTU W
HakasaHus, ydyeHble (Cm. Hanpumep, KennHa C.I. TeopeTuyeckne BOMPOChI OCBO-
B6oxaeHna ot yronoBHon oTBeTcTBEHHOCTU. M., 1974 C. 28; HoBoe yronosHoe npa-
BO Poccun. ObOwasa vactb. YdyebHoe nocobue / nop pen. H.®. KysHeuoson. M.,
1996. C. 120) HasblBalOT TakMe NpUHUUNUanbHble pasnnyuns, Kak: OCHOBaHUS npu-
MEHEHUS; CTaAnKn YroroBHOIo NPOU3BOACTBA, HA KOTOPLIX NMPUMEHSAIOTCS; YH4aCTHUKN
npouecca (Nogo3peBaembiii, 0OBMHAEMbIN, MNOACYANMbIA, OCYXOEHHbIN); OpraHbl,
npuHMMatoLwmne pelwieHne ob ocsoboxaeHun (criegosaTtenb, NMUOo, NMPomn3Boasiuee
Ao3HaHue, npokypop, cya). CnegyeT cornacuTbCsl C TakOW TOYKOW 3peHus. [Hen-
CTBUTENBHO, pa3Hble Y4acTHUKM rnpouecca — 3TO pasnnydHbin 06beM npas n 06a3aH-
HOCTEN, pasnuyMe opraHoB — pPasnuUyHbin 0ObEM MOMHOMOYMN, OCBODOOXAEHNE OT
YroriloOBHONW OTBETCTBEHHOCTM BO3MOXHO Ha BCeX cragudax, a ocBoboxgeHue oT
Haka3aHUs — TOMbKO MOCIEe BbIHECEHUS NPUroBopa CyaoM M O MOMEHTa peanu3sa-
unum (oTObIBAHWA) HakasaHus. Takke HeobxoauMOo [OOMOMHUTb, YTO O pasnuynm
0CBODOXAEHNA OT YronoBHOM OTBETCTBEHHOCTU W HaKa3aHUSA MOXET FOBOPUTb U
pasnun4yHbIN cTaguanbHbIA NpoLecc peanu3aunn aaHHblx sBrneHun. OcsoboxaeHmne
OT YroSIOBHOW OTBETCTBEHHOCTU HEODOXOAMMO paccMaTpuBaTb B LUMPOKOM CMbICIE
cnoBa. OHO MOXeET BKItovaTh B ce0s1 1 OCBOOOXKAEHNE OT HaKa3aHUsl, @ MOXET U He
BKMNtOYaTb, OCBODOXAEHNE OT YrofloBHOrO HakasaHusi — He Bcerga ocBoboXaaeTt oT
YroriloBHON OTBETCTBEHHOCTU BOOOLLE.

MpuBeaoem npumep. B cooTBeTCTBME C YronoBHbIM 3akoHOM (cT. 73 YK PO, cT.
78 YK PB), B cnyyae Takoro cnocoba HasHa4yeHns Haka3aHWs, Kak yCIOBHOE OCYX-
AeHne, NMuUo akTnveckn ocBobOXaaeTcsl OT Haka3aHusl, T.K. MOXET He UCMbITbI-
BaTb HUKaKMUX pearnbHbIX OrpaHUYeHU 1 NUweHnn npas. Ho B JaHHOM criyyae nuuo
He ocBoboXxdaeTcsa OT YrorloBHOWM OTBETCTBEHHOCTM B LIESIOM, NMOCKOSIbKY €CTb UC-
NblTaTeSbHbIN CPOK, B TE4EHNE KOTOPOro AenUCTBYeT CyaAUMOCTb, T. €. YrorioBHasa oT-



BETCTBEHHOCTb NMpoornkaeTcs. Takke He ocBoDOXOaeTcs OT OTBETCTBEHHOCTU Nn-
LO Npu €ero YCrioBHO-4OCPOYHOM OCBODOXOEHMM OT HakKa3aHusi, MOCKOSIbKY OHO,
ONSATb XXe, HeceT Takune rnpaBoBble MOCNeaCTBUA OTObIBAHMS HakasaHWs, Kak cyau-
MOCTb. B aTOM CBA3M cuMTaem, YTO AOCPOYHOE CHATUE CYyAUMOCTWU cygoom npu 6es-
ynpeyHoM nosefeHnn oTobIBLLEro HakasaHue nuua (4.5 cr. 86 YK PO, 4. 1 ¢T1. 98 YK
PB), cHatne cyanmocTun npy aMHUCTUK (4. 2 c1. 84 YK PO n 4. 2 c1.95 YK PB) 1 ak-
TOM nomunoBaHunsa (4.2 cT1.85 YK P® 1 4.2 c1.96 YK PB) Takke Heobxoommo cuu-
TaTb BUAaMn ocBOBOXAEHNSA OT YrOofOBHON OTBETCTBEHHOCTH.

Takum obpasom, NOCKOISIbKY YrorloBHOE Haka3aHwe — 3TO YacTb YroSIOBHOWM OT-
BETCTBEHHOCTU (CBA3aHa C O4HOM U3 CTagun peanu3aumm yrosiloBHOM OTBETCTBEH-
HOCTM), TO U O0CBOBOXAEHNE OT YrorloBHOrO HakasaHus — 9TO He Bcerga ocBoboxae-
HWe OT YrofIoBHOW OTBETCTBEHHOCTU B LienoMm. OcBoboxaeHne OT YyrornoBHOW OTBET-
CTBEHHOCTU — CaMOCTOATESIbHbIN WMHCTUTYT YrOflIoBHO MpaBa, a OcBObOXOeHue OT
YrOflIOBHOrO HakasaHus ABNAeTCA NOAMHCTUTYTOM JaHHOro MHCTUTYTa, obnagaroLwmm
A0CTaTO4YHOM CaMOCTOATENBHOCTBLIO N OXBaTbiBalOLWMI 0CBOBOXAEHNE OT YrorioBHOM
OTBETCTBEHHOCTWN Ha OTAESIbHO B3ATOMN CTaAnn — Nnocse BbIHECEHUS OOBUHUTENBHOMO
npuroBopa U 40 MOMEHTa MUCMNOSIHEHNA Ha3Ha4YeHHOro HakasaHus. cxoaa w3 mnsno-
YXEHHOM no3numn, cumtaem, Yto pasgen IV YK PO, B koTopom nomeLeHbl HOpMbl 00
0CBOOOXAEHNN OT YrOfIOBHOW OTBETCTBEHHOCTU, B TOM YUMCIE OT YrOfIOBHOIMO Hakasa-
HUKA, CHATUN CYOAUMOCTU, OOSDKEH MMeTb Ha3BaHue «OcBobOXOeHue OT YroroBHOM
OTBETCTBEHHOCTUY.

BmecTe ¢ Tem crnegyeT nogyvepkHyTb, YTO YrorloBHOE HakasaHwe — 3To camas
OCHOBHasi COCTaBIifoLLAsa YrofIoOBHON OTBETCTBEHHOCTU, camas cepbe3Had n3 BCeX
Mep rocyaapCTBEHHOrO MPUHYXOEHUs, OTNM4arLlas yrofoBHY OTBETCTBEHHOCTb
OT BCEX OpYrnx BMOOB HOPUONYECKOMW OTBETCTBEHHOCTU. TeM Oonbluee 3HadYeHue
npnobpeTtaeT ocBOOOXAEHME OT YrorlOBHOW OTBETCTBEHHOCTM HA pPaHHUX 3Tanax ee
peanusaumn, 0O Ha3HaA4YeHUs HakasaHus NMpyv HannM4ynMm OCHOBAHU U YCIOBWUW, yKa-
3aHHbIX B 3aKOHe.

Urto kacaetcsa YK Pb, TO no cTpykType, ecrnm He NnpMHUMaTb BO BHUMaHUE He-
KOTOPYK HarpoOMOXOEHHOCTb, OH B paccMaTpvBaeMoOM BOMpPOCe BeCbMa JOMMYeH:
pasgen lll «YronoBHasi OoTBETCTBEHHOCTbY BKIo4aeT B ceba rmaBy «OcBoboxaeHme
OT YrosfloBHOM OTBETCTBEHHOCTU M Haka3aHusa». 30eCb, Ha Hall B3rnsg, Heobxoammo
NUWb pasgennTb 0CBOBOXAEHNE OT OTBETCTBEHHOCTM OT OCBODOXAEHMSI OT Haka-
3aHus Mo pasHbIM rnaesam, Kak bbi1o yxKe ykasaHo BblLLe.
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