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HEKOTOPbIE BOINPOCHI
AOCPOYHOIO OCBOBOXAOEHUA OT OTBbIBAHUA
AONONHUTENBbHOIO HAKA3AHUA

BaxHbIM cpegctBoM nHamsmngyanmsaumm n anddepeHumalmm yronos-
HOW OTBETCTBEHHOCTU HABMNSETCA [LOMOSIHUTENbHOE HakasaHue. [onosiHu-
TenbHOe HakaszaHue, Ha3Ha4yeHHoe B KOHKPETHOM cryvyae BWUHOBHOMY vy
Hapsidy C OCHOBHbIM Haka3aHMEM, CTaHOBUTCHA HEOTbEMSIEMOW YacTbio eau-
HOro COBOKYMHOrO HakasaHusi, 0bpa3oBaHHOro OBYMSI COCTaBMSOWUMN —
OCHOBHbIM Haka3aHMeM W OOMONHUTENbHbIM. B CBA3M C 9TUM BO3HUKAIOT BO-
NPOCbI: MOXHO NN B Crly4yae OCBOOOXAEHUS OCYXXOEHHOro OT OTObIBaHMS OC-
HOBHOrO HakasaHus o NPeayCcMOTPEHHbBIM YroflOBHLIM 3aKOHOM OCHOBaHUSM
COXpPaHATb OOMOSIHATENIbHOE HaKasaHue, OCTaBfisATb €ro Ans WUCNOSHEeHUs
Unn xe crnegyeTt o4HOBPEMEHHO C OCBOOOXAEHMEM OCYXOEHHOro OT OTObI-
BaHWS1 OCHOBHOIO HakasaHus ocBoboXaaTb 1 OT OTObIBaHUS JOMOSNHUTENBHO-
ro HakasaHuMss? MOXHO Nnn B crniydae, ecnu nuuo 6b151o0 ocBOBOXAEHO OT OT-
OblBaHMA TONTbLKO OCHOBHOIO HakasaHusi, B NocneayowemM noctaButb BOMPOC
06 ocBoboxaeHun ero oT OTObIBAHWA OOMOSIHUTENBHOrO HakasaHusa? Tak,
B CT. 79 YronoBHoro kogekca P® (nanee — YK P®) cogepxutca mMmnepa-
TMBHOE npeanucaHne ocBoboXaaTb NMUO OT AarbHenwero oTbbiBaHUsA oc-
HOBHOIO Haka3aHud, eclniv HanM4yecTBYOT OCHOBaHUA U YCIOBUS AN YCrOB-
HO-4OCPOYHOro 0CBOBOXAEHNA OT HakasaHus, NPeayCMOTPEHHbIE YrOSIOBHO-
npaBoBOM HOpPMOW. B TO e BpemMsi MPUMEHUTENbHO K AOMNOSHUTENbHOMY
HakasaHuto B CT. 79 YK P® cdopmynupoBaHO AUCKPELMOHHOE MOSOXeHUe:
nmuo moxem 6bimb (8bi0erieHo Hamu. — T. Y.) NONHOCTBIO UMM YaCTUYHO
0CBOBOXAEHO OT OTObIBAHUA AOMNOSHUTENBHOINO Buaa HakasaHusa. Cneposa-
TenbHO, 3aKoHo4aTeNlb UCXOAUT M3 TOro, YTO B 3aBUCUMOCTU OT KOHKPETHbIX
obCcTOoATENLCTB Aena npu MONOXUTENbHOM peLleHun Bornpoca 06 ycroBHO-
AOCPOYHOM OCBODOXOEHUN OCYXXOEHHOro OT OTObIBaHMS OCHOBHOIO Hakasa-
HUS CyO MOXET MPUHATL PeLleHne He ocBoboXaaTh 3TO NMLUO OT OTObIBAHUSA
AONONHUTENBHOIrO HakadaHud. OgumHakoBoe pelleHne (MMBo NONOXUTESNb-
Hoe, nmMbo oTpuuaTenbHoOe) OTHOCUTENbHO MNPUMEHEHUA  YCIOBHO-
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AOCPOYHOro ocBoboXaeHMst OT OTObIBAHMSA U OCHOBHOIO, U AONOMHUTENBHOIO
Haka3aHun He TpebyeTcA.

B HayyHOM nutepaTtype O6bIfI0 BbiCKA3aHO CYXOEHWE, YTO YCMOBHO-
A0CpOYHOE ocBObOXAEHME OT OOMOMNHUTENBHOrO HakasaHus BO3MOXHO NULLb
B COBOKYMHOCTU C OCBODOOXAEHMEM OT OCHOBHOrO HakasaHus [1, c.225;
2, . 99-100]. Tak, no MHeHuto KO. M. Tka4yeBCKOro, «ecnm ocy>xaeHHbIn Bbin
AOCPOYHO OCBOBOOXAEH OT OCHOBHOrO Haka3aHus, a OAOMNOMHUTENbHOE Haka-
3aHue BbINIo0 OCTaBMEHO ANS ero YacTUYHOrO UMM MOMHOro OTOLITUS, NOBTOP-
HO Bornpoc 06 YCNOBHO-OOCPOYHOM OCBOOOXAEHMM OT AOMNONHUTENBHOMO
HakaszaHua He MoXeT 6bITb noctaeneH» [1, c. 225]. [laHHoe yTBepxaeHue
Bbl3blBaeT Bo3pakeHne. Bonpoc 06 ocBobOXOEHUN OCYXXOEHHOro OT AOMNOS-
HUTENbHOIO Haka3aHMUs MOXXET BO3HUKHYTb Kak OQHOBPEMEHHO C pPELUEeHUEM
Bonpoca 06 ocBo6OXAEeHMM OT OCHOBHOIO HakasaHusl, Tak 1 nocrne 0CBOOOX-
AEHUs1 OCYXXOEHHOro OT OCHOBHOrO HakasaHusi nMbo nocne oTobITUS NNLOM
CpoOKa OCHOBHOIO HakasaHuWA MOJSIHOCTbIO [3], MOCKOSbKY B Criydae OOCTUXe-
HUS Lenen, KoTopble CTOANM nepeq HasHauYeHHbIM Ny OOMOSTHUTENbHbLIM
Haka3aHMeM, TepseTca CMbICI B NMPOAOIMKEHUN €ro OTObIBAaHUSA B MOSIHOM
pasmepe, Ha3dHa4eHHOM MO MPUroBOpY cyaa. YKasaHHasi No3vuus Hawna oT-
paxeHne u B noctaHoBneHun [IneHyma BepxosHoro Cyna PO ot
21.04.2009 . Ne 8 (pea. ot 17.11.2015 r.) «O cynebHOM NpakTuke YCrOBHO-
AOCPOYHOro ocBOOOXAEHUSI OT OTObIBAHUA Haka3aHWs, 3aMeHbl HEOTOLITOM
YacTu HakasaHusi 6onee MArkMM BUOOM HakasaHua», B M. 9 KOTOPOro oTMme-
YaeTcs, YTO «EeCnn OCYXXAEHHbIN BbIN YCNOBHO-OOCPO4YHO OCBOOOXAEH OT OC-
HOBHOrO HakasaHusi, a B OCBOOOXXAEHUM OT AOMOSTHUTENbHOIO Haka3aHms OT-
Ka3aHO MOSIHOCTbI NMMOO YacTUYHO, TO BOMPOC O NOBTOPHOM obpatlieHnn o6
0CBODOXOAEHNUN OT OOMOSTHUTENbHOrO HakasaHus MOXeT ObiTb paccMOTpeH
npu ycnoBumn cobnogeHns CpOKOB TakKoro obpalleHusi, YCTaHOBIEHHbIX 4a-
ctbto 10 ctaten 175 YUK PO» [4]. Takum ob6pa3om, Bbicliaa cyaebHasa MH-
CTaHLMS XXECTKO He CBA3blBaeT BO3MOXXHOCTb YCITOBHO-AOCPOYHOrO OCBO-
boxaeHnsa OT [OOMONHUTENbHOrO Haka3aHUd CO BPEMEHEM  YCINOBHO-
AOCPOYHOro OCBODOXOEHUSI OT OTObIBAHUS OCHOBHOrO HakasaHus. B 4. 10
cT. 175 YronoBHO-UCNOMNHUTENBHOIO Kogekca Poccunckon depepauum ycrta-
HOBJIEHO, YTO «B Clfly4ae OTKasa cyda B YCIOBHO-OOCPOYHOM OCBODOXAEHNN
OT OTObIBaHNA HakasaHUs... MOBTOPHOE BHECEHME B Cy[d COOTBETCTBYIOLLErO
XogaTtancrea Unu nNnpeacTtaBneHns MOXET UMETb MECTO HE paHee YeM Mo UC-
TEYEHNN LEeCTUn MecsaueB CO OHSA BbIHECEHMSI MOCTaHOBEHNSA cyda ob oTka-
3e» [5]. OTO NonoXxeHne 3akoHa pacnpoCTpaHAeTCsa N Ha Nul, OTObIBAOLLINX
AOMNONHUTENbHOE HaKa3aHue.

163


consultantplus://offline/ref=529230B46F4BFD6352B09BECA7951F190C79837EF85D8798AF0D8FE99022EEB32A0FA88238E8500BD2B607E95BFA90949A4574DBB5EB469C0Am9O
consultantplus://offline/ref=529230B46F4BFD6352B09BECA7951F190C79837EF85D8798AF0D8FE99022EEB32A0FA88238E8500BD2B607E95BFA90949A4574DBB5EB469C0Am9O

Morunesckuit HCTUTYT MB[

B HacTtodlee BpemMs B kayecTBe [OOMOSIHUTESNbHbIX Haka3aHWn MoryT
HasHayaTbCA WTpad, NveHne npasa 3aHUMaTb ornpeneneHHble JOSHKHOCTH
NN 3aHMMaTbCA onpefenieHHON OeATenbHOCTbIO, OorpaHuyeHne ceobobl U
nuueHne crneunansbHOro, BOMHCKOro, NOYETHOro 3BaHUS, KITaCCHOMo YnHa unm
rocyfapcTBeHHbIX Harpag. 10 MHEHMIO HEKOTOPLIX UccregoBaTtenemn, MOXHO
ocBoboXaaTb YCMOBHO-4OCPOYHO TOMBbKO OT TaKMX OOMOMHUTESbHbIX Haka3a-
HUW, KOTOPble Ha3Ha4YeHbl Ha onpeaesieHHbIN CPOK, TO eCTb HOCAT ANALMICA
xapaktep [1, c. 225; 2, c. 96]. K Takum HakaszaHNWAM OTHOCUTCS OrpaHuyeHue
ceoboabl U nueHne npaBa 3aHMMaTb onpedeneHHble OOSMKHOCTU Unu 3a-
HUMaTbCS onpeneneHHon aeaTenbHoCcTblo. C yka3aHHbIM BbIBOOOM He npen-
CTaBNAETCA BO3MOXHbIM COrMacuUTbCH, MOCKOSIbKY OH He COOTBETCTBYET
npeanncaHnam ct. 79 YK P®, B KOTOpOn roBopuTCs O BO3MOXHOCTU YCITOBHO-
A0CPOYHOro ocBOBOXAEHNA OT OOMOMHUTESbHBLIX Haka3aHUW B LIENIOM, a He
OT Kakux-nmbo OTAEeNbHbIX BUAOB AOMNOSTHUTENbHbLIX Haka3aHuh. Tak, Hanpu-
Mep, eCnn OCY>XOEeHHOMY Hapsiy C OCHOBHbIM Haka3aHWeM B KayecTBe [0-
NONMHUTENBHOrO HakasaHnsa 6biN Ha3HayeH WTpad 1 OH BbINT YacTUYHO nora-
LEH, TO Npu pelleHun Bornpoca 06 YCrnoBHO-4OCPOYHOM OCBOBOXOEHUN OT
HaKa3aHWsa Takoro fmua cy MoXeT NOCTaHOBUTb OCBOOOAUTL €ro NOMHOCTLIO
MITM YaCTMYHO OT BbINSIaTbl OCTaBLLUENCSH YacTu WwTpada.

Ecnn gononHutenbHoe HakasaHwe 6biNo UCMOSIHEHO B MOSIHOM OObe-
Me, TO Bonpoc 06 ocBOb6OXAEHUN NULa OT TaKoro AoMNOSIHUTENbHOrO Hakasa-
HUSA HE MOXET ObITb NOCTaBIEH.
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