[IpaBoBast KyJbTypa B COBPEMEHHOM OOIIECTBE 2021
YK 343.81
O CYIHHOCTH IMOHATUSA IIEHUTEHIHUAPHOE IIPECTYIIVIEHHE)
A. A. Hy:xauun
Axanemus ®CHH Poccun,

TOKTOPAHT (haKyIbTEeTa MOJATOTOBKY HAYYHO-TIEJarOTHYECKUX KaJIPOB,
KaHIUIaT IOPUJIHMYECKUX HAYK, JOIECHT
e-mail: aanuzhdin@mail.ru

Annomauyusa. B cmamve aemop pac-
cmampugaem makoe NOHAMuUe, KAK «ne-
HUmenyuapHoe npecmyniienuey, oaem e2o
Xapaxmepucmuky, uzyiaem 6uobvl, oeidaem
cemanmuyueckuu pazoop. Ha obcyscoenue
HAYYHOU O0OWeCmE8eHHOCMU  BbIHOCUMICS
8ONpOC: UMeem U Npago Ha CYujecmeo-
8aHue NOHAMUE «NEeHUMeHYUapHoe npe-
cmynnenuey?

Knrwoueevie cnosa: nenumenyuaproe npe-
cmynieHue,  YeO0l08HO-UCHOTHUMENbHAS
cucmema, OCYHCOEHHbIU, 3aKIIOYEeHHDbI,
ucnpasumenvHoe  yupedcoerue,  Cleo-

Annotation. In the article, the author con-
siders such a concept as «penitentiary
crimey, gives its characteristics, studies
the types, and makes a semantic analysis.
For discussion of the scientific communi-
ty, the question is put: does the concept of
«penitentiary crimey» have the right to ex-
ist?

Keywords: penitentiary crime, penal en-
forcement system, convicted person, pris-
oner, correctional institution, pre-trial de-
tention center.

CMBEHHbI uszosmop.

YpoBeHb npecTynHOCTH B Poccun y)ke Ha MPOTSHKEHUHU TTMTEILHOTO TIeproaa
BPEMEHH OCTAeTCs Ha JOCTATOYHO BBICOKOM ypoBHe [1]. IIpecTymieHus: coBepiiaroT-
Cs Pa3NMYHBIMH KATETOPUSAMH TPaXJaH, HAa Pa3IMYHOU TEPPUTOPHHU, 3aTpParuBarOT
Bce cepnl 00IMEeCTBEeHHON Xu3HU. JlaHHOE 0O0IIecTBeHHOE (HEKOTOPHIC CIICIHAIIH-
CTHI TOJIATal0T, YTO aHTHOOIIECTBEHHOE) SBJICHUE HE 000III0 CTOPOHOU U yUpexKe-
HUS ¥ OpPTraHbl YTOJOBHO-UCIIOIHUTEILHON cucTeMbl. [IpecTyrienus TaMm coBepiia-
IOTCSl KaK PaOOTHHKAMHM JIAaHHBIX YYPEKJICHUM W OPraHOB, TaK U JIUIIAMH, OTOBIBAIO-
MMM YTOJIOBHBIC HaKa3aHus [2].

Bonbiioe Koau4ecTBO MECT M30MAIMU (CIEACTBEHHBIE M30JISATOPHI, UCIPABH-
TeJbHbIE KOJIOHWH, BOCIIUTATEIbHBIC KOJIOHUH, TIOPEMBI U T. 1.), pa3Hble KaTeropuu
rpakJiaH, B HUX coJiepKantuxcs (1mogo3peBaeMbie, 0OBUHIEMBIC, OCYKIESHHBIE), BUIbI
YTOJIOBHBIX HaKa3aHUH (Kak CBSI3aHHBIC C M30JISIIIUEN OT OOIeCcTBa, TaK U HE CBS3aH-
HbIC) HE IIO3BOJISIIOT OOBCAMHUTH MPECTYIUICHUS, COBEpIIacMble B YTOJOBHO-
WCITOJTHUTEILHON CHCTEME, B OJIHY KaTErOPHIO.

B mocnennee BpeMs B Hay4dHOUW JUTEpaType U JOKTPHHAIBHBIX MCTOYHHKAX
YCTOSIIOCHh TIOHATHE «IEHUTCHIIMAPHOE IMPECTYIUICHUE», KOTOPOE B CaMOM OOIIeM
BUJIC BKJIFOYACT B ceOs MPECTYIUICHHUS, COBEPINAEMbIC B YUPEKICHHUIX M OpraHax
YTOJIOBHO-UCIIOTHUTEILHON CUCTeMBl. VICTOKM CTaHOBJICHUS ITAHHOTO TIOHATHS B
HaIlMOHAJILHOW JIUTEepaType HAWTH HE MPEJICTABIISICTCS BO3MOXXHBIM, HO HAM BUJIUTCS,
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41O 0JHMM M3 nepBbix ero npumenua H. I'. Ilypyxuos B 1993 r. [3]. C tex nop no-
HATUE «IIEHUTECHLIMAPHOE MPECTYIUIEHHE» (M MPOU3BOAHBIE OT HEro: NEHUTEHUUAp-
Hasl IPECTYNHOCTb, IEHUTEHIIMAPHBII MPECTYMHUK) NPOYHO BOILIO B HAYYHBIH 0OH-
XOJI.

K coxanenuto, NOHATHE «IIEHUTEHLIMAPHOE MPECTYIIEHUE» HE SIBISETCS 3aKO-
HOJIaTEJIbHO 3aKPEIUICHHBIM, CJEJ0BATEIbHO, KaXIbId aBTOp B JAaHHOE IMOHATHE
BKJIaJIbIBAET COBEPUIEHHO PAa3HYIO KAaTErOPUIO NPECTYIUIEHUH U €AMHOTO0 MOHUMAaHUs
HET /10 CUX I0P.

CemaHTHUYECKHI pa300p paccMaTpUBAEMOI0 MOHITHUS TAKXKE HE JAaeT HUKAKOU
acHOCTU. C TEPMHHOM «IPECTYIUICHHE» HE BO3HUKAET HUKAKUX MPOOJEM, TaK Kak
€ro OmIpenesIeHue 3aKkperuieHo B cT. 14 YromoBHoro konekca Poccuiickonn @enepa-
UM KaK «BHHOBHO COBEPIICHHOE OOLIECTBEHHO ONACHOE JEesHUE, 3alpElleHHOE
HacrosamuM KoxekcoM mox yrpo3oi HakasaHus». T€pMHUH «IIEHUTEHIUAPHBIN SBIIS-
€TCsl 3aMMCTBOBAHHBIM M, KaK CJIEICTBHE, UMEET MHOKECTBO ONPEIEICHUM: OT Ja-
TUHCKOTO poenitentia (packasiHKe), aHTJIMMCKOro penitentiary (MCIIpaBUTENbHbBIN, THO-
peMHBIiT). JIOCTOBHO «IIEHUTEHIMAPHOE MPECTYIIEHUE» CIEAYET MOHUMATh KaK TIo-
pEMHOe, UCTIpaBUTENbHOE NpecTyIuieHre. Ho yxke 371ech BCKpbIBaeTCs pa3HOUTEHHE,
TaK KaK B YTrOJIOBHO-UCIIOJIHUTEIbHYIO CUCTEMY BXOJSAT KakK TIOPbMBI, TaK U UCIIpa-
BUTEJIbHBIE KOJIOHUHU.

AHanu3 Hay4HOU JUTEpaTypbl (HAYYHBIX CTaTeH, AHCcepTaluid, MOHOrpaguil)
U y4eOHbIX H3gaHuil (Y4eOHUKOB, y4eOHBIX MOCOOMI) MO3BOJIMII ONpPENEIUTh, YTO
10/1 MEHUTEHLIUAPHBIMU NPECTYIUICHUSIMU PA3IHYHbIE aBTOPHI I0JIPAa3yMEBAOT:

1. Ilpecrymnienus, coBepliacMble paOOTHUKAMHU YTOJOBHO-UCIOJIHUTEIHHOMN
CUCTEMBI; OCY>KJICHHBIMU K YTrOJIOBHBIM HaKa3aHUSM W JIMLIAMH, B OTHOLLIEHUU KOTO-
pBIX u30paHa Kakas-In0o Mepa NpPECcEeUeHHUs; MPECTYNHbIE AESHUS, COBEPLIECHHBIE
JUIAMU, HAXOASAIIMMHCS Ha TEPPUTOPUU YUPEXKICHUH U OpPraHoOB YrOJIOBHO-
UCIIOJIHUTEIBHON CHUCTEMBI WJIM B OTHOUIEHUU MOJ03PEBAEMBIX, OOBHUHIEMBIX, OCYXK-
JICHHBIX.

VYka3zaHHOE BbIIIE TOHUMAHUE MOHATHS «IIEHUTEHIIMAPHOE MPECTYIUICHUE) SIB-
asieTcsl HauboJiee IMPOKUM, TaK KaK BKIIIOYAET B c€0sl MPECTYIIEHUS, COBEpIIAEMbIe
OCYXJEHHBIMHM KaK K JIMIIEHUIO CBOOOJIbI, TaK U K aJIbTEPHATUBHBIM BHUJIaM yTOJIOB-
HBIX Haka3zaHuil. K neHuTeHunapHbIM NpEeCTYITHUKAM B JAHHON KaTerOpuH TaKKe OT-
HOCSITCS JIMIa, B OTHOIIEHUH KOTOPBIX M30paHa Mepa mpeceueHus (mpuyeM Jrodas,
MpETyCMOTPEHHAsA Y TOJIOBHO-TIPOIIECCYalIbHBIM KojekcoMm Pocculickont denepanuu,
HE TOJBKO 3aKIIOYEHHUE MOJ CTpaxy). Takke B JaHHYIO TPYIIY BXOJIUT MPECTYII-
HOCTbh PA0OTHUKOB YTOJIOBHO-UCIIOJIHUTEIBHON CUCTEMBI, CBA3aHHAs C UCIIOJIHEHUEM
CBOMX JOJDKHOCTHBIX 00s13aHHOCTEH. CTOPOHHUKH paccMaTpUBAEMOW TEOpUHU K Ie-
HUTEHUMAPHBIM OTHOCAT TAKXKE MPECTYIIEHUS, COBEpIIAEMbIE JIMIIAMH, TIPeObIBatO-
MUMH  (HAXOJAIIMMUCA) Ha TEPPUTOPUHM YUPEKIEHUS WIM OpraHa yroJjoBHO-
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UCIIOJIHUTEIbHON CUCTEMBI, WM HAIllPaBJIEHHbIE POTUB (CBA3aHHBIE C) OCYKIECHHBIX
(BHE MECT JIMIIEHUSI CBOOO/IbI) U MOJI03PEBAEMbIX, OOBUHSIEMBIX;

2. IlpectymuieHusi, cOBepIIa€Mbl€ OCYKJIEHHBIMU K YIOJOBHBIM HAKa3aHUSIM U
JUIAMH, B OTHOLIEHUH KOTOPBIX N30paHa Mepa MpeceyeHusl.

K naHHOH KaTteropuu OTHOCSTCS MPECTYIUIEHHS, COBEPLIAEMBIE TOIBKO OCYX-
JNE€HHBIMH, MOJ03PEBAEMBIMU U OOBUHSAEMBIMHU, MPUYEM HE3aBUCUMO OT BHUAA YTO-
JIOBHOT'O HAKa3aHMSI WJIK MEPBI IPECEUECHMUS.

3. IlpectymuieHusi, COBEpPLICHHBIE Ha OXpPaHSIEMBIX OOBEKTaX YrOJIOBHO-
UCIIOJIHUTEIBHON CUCTEMBI (B MCIIPABUTEIBHBIX YUPEKICHUAX U CIEICTBEHHBIX H30-
JSTOpax).

JlanHasi KaTeropusi «IEHUTEHLUUAPHBIX» MPECTYIUICHUA SBISETCS HaumoOojee
pacnpocTpaHEHHON B HayyHOUW M y4ueOHOH nuteparype. K Heil oTHOcATcS mpecTyI-
JI€HUs, COBEpIIAEMbIE HA TEPPUTOPUHM YUPEXKICHHUS WIM OpraHa YroJlOBHO-
UCIIOJIHUTEIbHON CHCTEMBl KaK OCY>KJIEHHBIMH, MOJ03PEBAEMBIMHU, OOBHUHAEMBIMH,
TaK U paOOTHUKAaMH U JIMLAMH, TPEOBIBAIOIIMMH Ha PEXUMHYIO TEPPUTOPHIO.

4. IlpectymieHusi, KOTOpble MOTYT OBITh COBEPIIEHBI TOJBKO B YrOJOBHO-
UCIIOJIHUTEIBHOM cucTeme (moler u3 MecTa JIMUIEHUs: CBOOObI, U3 MO apecTa Win
u3-noj ctpaxu (ct. 313 YK P®D); yknonenue ot oTObIBaHUS OTpaHUYEHUS] CBOOO/IHI,
JIMILIEHHUS] CBOOOBI, a TAKXKE OT MPUMEHEHHS] IPUHYIUTEIbHBIX MEP MEIULHUHCKOTO
xapakrtepa (ct. 314 YK P®); ne3opranuzanus AesTEILHOCTH YUPEXKIACHUHN, obecre-
YUBAIOIMIMUX U30JIAHI0 0T obmiectBa (cT. 321 YK PO) u T. 1.

VYka3aHHbIE BbIIIE KATErOPUU NEHUTEHIUAPHBIX MPECTYIUICHUH HE SBISIOTCS
UCYEPIBIBAIOIIUMH. Y Pa3IUYHbIX aBTOPOB BCTPEUAIOTCS KaK KOMOWHAIIMM paccMmart-
pUBaEMBbIX KaTETOPUi, TaK U UHBIC BU/JIBI.

OcraeTcsi CIOpHBIM BOIIPOC O HEOOXOAUMOCTH MCIOJIB30BAHMS paccCMaTpUBae-
MOTO MOHATHS. MOXeT ObITh, 11€J1€CO00pa3HO UCIOJIb30BATh YCTOSBIIYIOCS TEPMHU-
HOJIOTHIO: MPECTYIUICHUS, COBEPUIAEMBIE OCYXJACHHBIMU B HCIPABUTEIbHBIX Yyupe-
KACHUSX; MPECTYIJICHUS, COBEPILIAEMBIE MOJ03PEBAEMbIMU U OOBUHSEMBIMU B CIE-
CTBEHHBIX M30JSTOpAX; MPECTYIIEHUS, COBEPIIAEMBIE YCIOBHO OCYXJICHHBIMH,
UT. I

Ham npencraBnsieTcs, 4TO MCIOJIb30BAHUE TMOHATUS «IIEHUTEHIMAPHOE Ipe-
CTYIUIEHHE» ONpaBJaHHO W MMEET MpaBo Ha cyuiecTBoBaHue. Ho B mo0om ciydae
IPU €ro MCHOJIb30BAHUM ABTOPY HEOOXOJUMO MOSCHSTh, B KAKOM KOHTEKCTE OH €ro
UCIIOJIb3YET, KAKME BUJIbI MPECTYIUICHUN MOApPa3yMeBaeT.

Msl cuuTaem, 4TO MOJA MEHUTEHUUAPHBIMU LIEJIEeCO00pa3Hee BCEro MOHUMATh
NPECTYIJIEHUS, COBEPIIAEMbIE OCYKIEHHBIMHU, OTOBIBAIOIIMMU HaKa3aHUWE B UCIpa-
BUTEJIBHBIX YUPEXKICHUSIX, W JIMLAMH, 3aKIOYEHHbIMH MOJ cTpaxy. Hama touka
3peHUs SIBISETCS CyObEKTUBHOM M HE MPETEHAYET Ha €IUHCTBEHHO BEepHYI0. B iro-
OOM ciyyae CUYMTaeM JAHHYIO TUIIOTE3y BO3MOKHOU JUIsl HAYYHOTO O0CYKICHHUS.
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