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B coBpeMeHHOM Mupe apOUTpa)kHOE COTJAIICHUE UTPAeT BAXKHYIO pOJib B Ka-
YECTBE CPEJICTBA ypPETyJIMPOBAHUS CIIOPOB B MEXIAYHApPOJHOW TOProBIlE. 3aKir0Ye-
HUE apOUTPAKHBIX COTJIAIIEHUN OYeHb YacTO MCIOJIb3YETCsl HE TOJIBKO B CIIOpax, Ka-
CAIOIUXCSl TOPTOBIIU, TJI€ OHO TPAAUIIMOHHO IPUMEHSIETCS, HO U B CAMBIX Pa3JIMYHBIX
00JIaCTSAX PKOHOMHYECKOU JESITENIbHOCTH, TAKHX KaK O0OBbEeMHBbIE PabOThI CBS3aHHBIC
CO CTPOHUTEIBCTBOM JOPOT, a3pOIMOPTOB, 3aBOJIOB, dJIEKTPOCTAHIINH, JIUIICH3NOHHBIC
WIN JUCTPUOBIOTOPCKUE COTJIAIICHHUS, COTTIAIICHUS CBSI3U C aBUAKOMIIAHUSIMU | T. 1.
[1,c. 172].

Hanuure apOutpaxHOTO COTJIAIICHUS SIBISICTCS] MPEANOCHUIKON 111 oOpaiie-
HUSI B MEXKIyHAPOAHBIA KOMMepueckuii apoutpax. CornamieHue o0 apoutpaxe mo-
KET OBITh BKIIFOUEHO B JOTOBOP (KOHTPAKT) KaK OJHO M3 €r0 YCIOBHUH JIMOO 3aKIIO-
YEHO B BUJE OTJAEIHHOTO COTJIAIICHUS, B TOM YHCJI€ U BIOCIEJCTBUU C IEIBI0 pa3-
pEIIeHMs YK€ BO3HHKIIIETO CIopa.

B cratee 11 3akona Pecnybnmuku bemapych «O MexmyHapogHOM apOUTpaxk-
HOM (TPETEMCKOM) Cy/Ie» CKa3aHO, YTO MO apOUTPaKHBIM COTJIAICHUEM TTOHUMAET-
Csl COTJIAIIICHHE CTOPOH O Tepeaade Ha PacCMOTPEHHE MEXKIyHApOIHOTO apOUTpaK-
HOTO CyJla BCEX HJIM OTJCIBHBIX CIIOPOB, KOTOPHIE BOSHUKIN WM MOTYT BO3HUKHYTh
U3 CBS3BIBAIOIIETO CTOPOHBI MPABOOTHOIICHUS. ApOUTPAKHOE COTJIAIIEHUE MOXKET
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OBITH 3aKJIFOUEHO B BUJIC ApOUTPAKHON OTOBOPKHU (OTIAEIBHOTO MOJIOKEHUS TPaXaaH-
CKO-IIPAaBOBOTO JIOrOBOPA) UJIM B BUJIE CAMOCTOATEILHOTO JOroBopa [2].

Ba)XxHBIM MOMEHTOM MpH 3aKIIOYEHUH apOUTPaKHOTO COTJIAILICHHS SBISIETCS
cobmosienre ero (Gopmbl. ApOUTPaKHOE COTJIAIICHHE MOXKET 3aKIII0YaThCsl B Pas-
JMYHBIX OopMax M PeryaupoBaThCsA KaK MEXKIYHAPOIHBIM, TaK U HAI[MOHAIHHBIM 3a-
KOHOAATEJIbCTBOM CTpPaH, 4YTO, B CBOK OYEpEelb, MAENAET €ro OCI0KHEHHBIM
[1, c. 173]. BOABIIMHCTBOM HAllMOHAJBHBIX 3aKOHOB O MEXIyHapOJHOM KOMMeEpYe-
CKOM apOHTpake MpeIyCMOTPEHO, YTO apOUTpakHOE COTJIAIICHHUE JAOJKHO OBITh 3a-
KIJIFOYEHO B TOW (hopme, KoTopas Moria Obl 0OJIETYUTh CTOPOHE MPOLENYPY JOKa3bl-
BaHUs ero cyiiecTBoBanus [3]. OIHaKO B 3aKOHOJATEIbCTBE HAIIEH CTPaHbI CKa3aHo,
YTO apOUTpaXHOE COTJIAIICHHE BCETJa 3aKJII0YaeTcs TOJbKO B MHCHMEHHOUM (hop-
Me [2]. OHO cuUMTaeTCs 3aKIIOYECHHBIM, €CIH COAEPKUTCA B JOKYMEHTE, MOJAINKCAH-
HOM CTOPOHAMH, WJIM 3aKJIIOYEHO MyTeM OOMEHA COOOIICHHUSIMHU C HUCIIOJIb30BAHUEM
MOYTHI WM JIFOOBIX MHBIX CPEJICTB CBSI3U, 00ECIEUNBAIOUINX MUCbMEHHOE (PUKCHUPO-
BAaHHE BOJICU3bSIBICHUS CTOPOH, BKJIOUasl HAMPABIIEHUE UCKOBOTO 3asIBJICHUS U OTBET
Ha HEro, B KOTOPBIX, COOTBETCTBEHHO, OJIHA CTOPOHA MPEJJIaraeT pacCMOTPETh JAEJIO
B MEKIyHAPOAHOM apOUTPaKHOM CYJIEe, a Ipyras HE BO3pa)KaeT IPOTUB 3TOTO [2].

ApOUTpPaKHOE COIIIALIEHUE MOKET OBITh 3AKIHOYEHO MOCPEICTBOM MOJINUCA-
HUS CTOPOHAMU €IMHOTO JOKYMEHTa M IyTeM OOMEHa MUChbMaMH, TeJerpaMMamH,
TeleKcaMu, TejedakcaMu U UHBIMU TJOKYMEHTaMU, BKJIIOYas AJIEKTPOHHBIE JOKYMEH-
Thl, NI€pEAaBaEMble 10 KaHaJaM CBS3H, MO3BOJIAIOIIMM JIOCTOBEPHO YCTAHOBHUTH, YTO
JOKYMEHT UCXOIUT OT IPYTOW CTOPOHHI [4, c. 174].

Ecnu cTOpOoHBI JOTOBOPWIKUCH O TOM, YTO CIIOPbI MEKIY HUMHU B OTHOIICHHUH
KaKOT0-JIM00 MPABOOTHOIICHHS TIEPEIAt0TCSI HA PACCMOTPEHUE B apOUTPAXK, TO TaKUe
CHOPBI MOJJIEKAT PAa3PEIICHUI0 €IMHOIUYHBIM apOUTPOM MJIM KOJUIETHEN B COCTaBe
TpeX apOUTPOB B COOTBETCTBUU ¢ PernmameHToM cyna, B KOTOpPbI OHH OOpaTHIINCh, U
C YY4E€TOM U3MEHEHHUH, O KOTOPBIX CTOPOHBI MOTYT IOTOBOPUTHCS [3].

H. A. lllenkomsic 0OTMEYAET, YTO MOKHO BBIICJIUTh CIEIYIOUIUE BUABI apOUT-
PaXXKHOTO COTJIAILICHUS:

— ApOuTtpaxkHas oroBopka — COTJIallIeHHe O Mepeaade BCEX MM HEKOTOPBIX
KaTeropuil CopoB, MOTYIIIUX BO3HUKHYTh M3 KOHTPAKTa MEXAY CTOPOHAMHU B Oymy-
IeM, Ha pacCMOTpPEHUE B apOuTpaxx. ApOUTpakHasi OrOBOPKa 3a4acTyIO BKIIOUYAETCS
B OCHOBHOM KOHTPAKT B BUJIE OJHOTO U3 €ro MyHKTOB. Pexe cornaienue o nepegayde
Oyaylllero crnopa Ha pacCMOTPEHHE B apOUTPaXK MOXKET COACPKAThCA B OTACIBHOM
JIOKYMEHTE.

— Tpereiickas 3amuch — CorjalieHde CTOPOH O Mepeaadye Kakoro-iuoo yxe
CYIIECTBYIOIIIETO KOHKPETHOTO CIOpa Ha pa3pelieHue TpeTeckoro cyaa |5, c. 38].

Paznuna mexnay o00MMHU BUJAMHU 3aKIHOYAETCsl B TOM, YTO apOUTpa)kHas OTo-
BOpPKa KacaeTcsi OyIyIIHX CIIOPOB, KOTOPbIE MOTYT U HE BO3HUKHYTh, B TO BPEMs Kak

608



[TpaBoBast KyJIbTypa B COBPEMEHHOM OOIIIECTBE 2023

TpeTeicKas 3alKcCh, [0 CYTH, NPEACTaBIsAET COO0M B3aMMHOE COIJIaCME€ CTOPOH IpH-
OerHyTh K apOouTpaxy, 4ToObl pa3pelnTh y>Ke BO3HUKILEE MpoTuBopedne |5, c. 38].

Cy1iecTBYIOT onpeieNieHHbIE TPEOOBaHUS K apOUTPaKHOM OrOBOPKE:

1. J1o6pOBOJILHOCTb.

2. SIBHO BBIpO)KEHHOE HAMEPEHUE CTOPOH MEPEAATh CIOP HA pACCMOTPEHHE ap-
ouTpaxa.

3. OnpeneneHHOCTh B OTHOLIEHUH apOUTPAKHON MPOIEAYPHI.

4. Hanuuue y CTOPOH IPpaBOCIOCOOHOCTH.

5. Hagnexxamas popma apOUTpakHOTO COTJIANIIECHUS.

6. YKka3zaHue Ha KOHKPETHbIE MPABOOTHOLICHUS, IPUMEHHUTEIBHO K KOTOPBIM
JeHCTBYeT apOUTPaKHOE COTIIAILICHHE.

7. ApOUTpabeIbHOCT, CIOPOB, OTHECEHHBIX Ha pa3pelieHrue apouTpaxka
[6, c. 38].

Crnenyer Takke NOTYEPKHYThb, YTO apOMTpa)kHas OroBOpKa MOXET He Jeu-
CTBOBaTh B CiIyyae OOpallleHHs] OJTHOM U3 CTOPOH CIopa B HAllMOHAJBHBIN (TOCyaap-
CTBEHHBIN) CyJl U MOJYAJIUBOTO COTJIACUSI C 3TUM JAPYTOM CTOPOHHI.

N3 apOuTpas)kHON OTOBOPKH MM apOUTPaKHOT'O COTJIAIIEHUS BBITEKAET TAKOE
MOHATHUE, KaK KOMIETeHIMsS apouTpaxa. [log koMreTeHnen Mexx1yHapoIHOTO KOM-
MEpPYECKOT0 apOUTpaka MOHMMAETCS CIIOCOOHOCTh paccMaTpUBATh OMNPEIEICHHBIN
KpYT CIIOPOB, BHITEKAIOIINX U3 JIOTOBOPHBIX OTHOLIEHUH CTOPOH.

[To muenuto T. A. HecTtepoBud, KOMNETECHIIMIO MEXAYHAPOJIHOTO KOMMEpPYE-
CKOI0 apOuTpaka HEOOXOAMMO pacCMaTPUBATh TOJIBKO B Y3KOM CMbICIIE, IOHUMAs €€
KaK KpYr OCHOBHBIX MOJHOMOYMI, KOTOPBIMHU CyJ HAJEJIEH B CHJy HAallMOHAIBHOIO
3aKOHOJIATENBCTBA, & TAKKE HOPM MEXKIYHAPOIHOTO Mpasa [7].

Cornacno muennto C. B. HukontoknHa, 3aK1I04€HHOE apOUTpaKHOE COTiallie-
HUE XapaKTEpHU3yeTCsl MOCIEACTBUSMHU JBOSIKOTO pOJa — MO3UTUBHBIMU U HEraTUB-
HbIMU. [lO3UTHBHBIA acCHeKT 3aKIIOYAETCs] B TOM, YTO OHO OOS3BIBAET CTOPOHBI
MPY BO3HUKHOBEHUM CIIOpa COBEPIIUTH OMpPEAENICHHbIE JACHCTBUS, a UMEHHO O0pa-
TUTBHCA 32 Pa3pelICeHUEM CIOpa B MEXIyHApOIHbIM KOMMepueckuil apoutpax. Hera-
TUBHBIM acCHeKT MpeAnojaraer He oOpamiarbCcs 3a pa3pelieHHeM cropa B rocynap-
CTBEHHBIN cy1 [7].

H. IO. EpnbuieBa, paszaenss touky 3penus B. B. Hukontokuna, ykas3siBaer, 4yTo
OCHOBHOE 3HAaY€HUE apOUTPAKHOTO COTJIAIICHUS 3aKI0YAETCs B TOM, YTO OHO Haje-
JSeT MEXIYHAPOAHbIH KOMMEpPYECKHA apOUTpak KOMIETEHIIMEH paccMaTpuBaTh
CIOp, BO3HUKAIOMIMK M3 MPABOOTHOIICHUN ompeaeneHHoro Buaa. ClenoBaTenbHO,
npenenbl BO3JIOXKEHHBIX HAa apOUTPOB MOJHOMOUYUN OMPENESIOTCS CAaMHUMH CTOPO-
HAaMU B CIOpe IMyTeM 3akiloueHus apOuTpakHoro corjamenus. CornaiieHue
HE TOJIbKO HaJeJNIIeT KOMIETEHIMEN, HO MOXKET M OTpaHUYUBATh ee. TakuM obpazom,
MEXIYHApPOJIHBIA  KOMMEpUeCKHui  apOUTpak  HajenseTcs  KOMIETEHIIUEH
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B DPE3yJbTaTe B3aUMOCOINIACOBAHHOTO BOJIEU3BABICHUS CTOPOH MEKIyHApPOIHOIO
KOMMEPUECKOT0 KOHTPaKTa, KOTOPOE 3aKPErieHO B apOUTPaKHOM COTJIAIICHUU
B BHJIe apOUTpaXHOU OTrOBOpKH. Hamemnsss koMmeTeHIeil apOuTpaXKHbIi Cy1, CTOPO-
HBl aBTOMAaTHYECKN MCKIIFOYAIOT TaKyI0 KOMIIETEHIIMIO T'OCYIAPCTBEHHBIX CYIOB, OJI-
HAKO HeJIb3s CUMTaTh, YTO OHA UCKJIIOYACTCS B ITOJIHOM 00BeMe [7].

BMecte ¢ TeEM MOXHO C YBEPEHHOCTBIO YTBEPKAAaTh, YTO MEXKIYHAPOIHBIN
KOMMEpUECKU apOUTpax, N30paHHbIN CTOPOHAMU CIIOpa M YKa3aHHBIM B apOUTpaxk-
HOIl OroBOpKe, Oyner 00J1aJaTh JOCTATOYHOM KOMIIETEHUHMEH [JIsi PacCMOTPEHHUS
nena.

Takum 06pazom, apOUTpakHOE COTJIALICHHE MPEACTaBIsIeT cO00M OuH U3 (-
(PEKTUBHBIX 2JIEMEHTOB MEXaHMU3Ma I'PaXTaHCKO-IIPABOBOTO IOTOBOPHOTO PETYIUPO-
BaHMSI, CHOCOOCTBYIOLIEIO0 WHAMBUAYAJbHON pErijaMeHTaluyd YYaCTHUKAMH JOTO-
BOPHBIX ITPABOOTHOIIEHUH MPOLECCYABHBIX ACIIEKTOB CBOETO B3anMOAeUCTBUA. Bee
3TO JI€JaeT POJib apOUTPAXKHBIX COTJIAIIEHUI B CUCTEME IPaXkIaHCKO-IPaBOBOro pe-
TYJIMPOBAHUS CTOJb CYIHIECTBEHHOW U 3HAUUMOM.
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