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BAaHUU CTaBUT IOJI COMHEHHE OOBEKTHBHOCTH MPUMEHEHUS MEp BO3JIEHCTBHUS K pa-
OOTHHMKY, YTO BEAET K CHIKECHHIO 3(P(EKTUBHOCTH BCEM pabOThHl MO YKPEIJICHHUIO
TUCIHUILTAHBI TPYAQ.
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K BOITPOCY O ITIPABOBOM PEI'YJIUPOBAHUUA
BPAYHOI'O 1OI'OBOPA 3AKOHOJATEJIBCTBOM
PECIIYBJIMKH BEJIAPYCb

B Hacmosaweii cmamve Onucanvl OCHOBHbIE Yepmbl OPAUHO20 002080pd, €20 NPa6o-
8as NpupoOa, KOMopwvle NO C80EMY XAPAKMepYy AGIAOMC CheYuDUUeCcKUMUY, a maxice noo-
HUMAemcs 80NPOC He0OX00UMOCMU HOPMAMUBHO-NPABOBO20 3AKPENeHUs MAaKo2o NOHS-
musi, KaKk «OpauHvlil 002080p Y.

B PecnyOnuke benapych MHCTUTYT OpadyHOTo JIOrOBOpa CTajl OCHOBOIIOJIAra-
IOIIMM HM3MEHEHUEM, CPaBHHMBIM II0 CBOEH 3HAYMMOCTHU TOJBKO C 3aKpEIUICHUEM
4acTHOUM coOcTBeHHOCTH. Beap OpauHblil 10roBop, O CBOEH CYTH, U SIBISIETCS OJHUM
U3 Croco0OB pealu3alul TAaKoro Ipasa, IpaBa coOCTBEHHOCTH. COBpEeMEHHOE CO-
CTOSIHHE OOIIECTBA, MEPUOANYECKOE U3MEHEHHE YIKOHOMUYECKOM M MPaBOBOM cUCTe-
MBIl B HAIllEW CTPAaHE MOBJIEKJIO POCT YHCJA MPABOOTHOLIEHUH, OCYIIECTBISEMBIX
B IIPOLIECCE TOBCEIHEBHOM CEMEWHOM KM3HM, YTO B CBOKO OYEPENb IIPUBHIIO K yBE-
JMYEHUIO YHCIa 3aKII0YaeMbIX OpadyHbIX JOTOBOPOB Ha Teppuropun PecmyOnuku
benapycs.
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YI'OJIOBHOE, TPYJAOBOE U I'PA’XKJIAHCKOE IIPABO

AkTyanpHON mpoOIeMOi JaHHOTO BOMpOca SABISAETCS ciabas mpaBoBask WH-
(OpMUPOBAHHOCTh HACEJICHUS B COBOKYIHOCTH C €r0 MPaBOBOW 0€3rpaMOTHOCTHIO.
BonbmMHCTBO TpakiaH MpH 3aKIIOUEHUU Opaka Ja)ke He 3HAIOT O CYUIECTBOBAHHUU
Bbpaunoro porosopa, 1100 ke MMEIOT MOBEPXHOCTHBIE 3HAHUA. A MEXIy TeM, OC-
HOBHas (DYHKIUSI TaHHOTO JOKYMEHTa — PEryJsTHUBHAS: MOMOYb CylpyraMm 3apaHee
n30exaTh BO3MOKHBIX KOH(MDIUKTOB MO MOBOAY MMYIIECTBA, KOTOPbHIE B MOCIEIYIO-
IIeM MPUBEIH Obl K PaCTOP>KEHUIO Opaka.

Llenb nanHOM pabOThI — U3YyYUTh XapaKTepHbIE YepThl, ocoOeHHOCTH bpauHoro
JOrOBOPA KaK MPaBOBOTO UHCTUTYTA.

OOBEKTOM HUCCIETOBaHUS SBJSIOTCS HEMOCPEACTBEHHO OpayHO-CeMEitHbIE OT-
HOILICHUS, CBA3AHHBIE C 3aKJIIOUEHUEM JIUIaMHU OpayHoro qorosopa. OCHOBHBIMU Me-
TOJaMHU MCCIe0BaHUs ObUIM BHIOpaHbI OOIEHAYYHbIE METObl aHaIN3a U CUHTE3a, a
TaKk)K€ MPUMEHEHHE CPaBHUTEIBHO-IPABOBOTO M (OPMaTbHO-IOPUIUYECKOTO METO-
TI0B.

3axmouenue OpayHoro gorosopa B Pecrybnuke benapych ctano BO3MOXHBIM
nocJe BcTymieHus B aAeiictBue 1 centsiops 1999 r. Kogekca Pecny6iuku benapycs o
opake u cembe (nanee — KobC), rae B cratbe 13 packpbIBaeTCsi CyHIHOCTh NOHSATHUS
«OpauHbIil 10rOBOpP», OJJHAKO HE Jaercs ero yetkas (opmymnuponka [1]. Takxke mbl
HE HaXOJUM Takoil (JOpMYJIHPOBKU U B UHBIX 3aKOHOAATEIbHBIX akTax. OIHaKO cuu-
TaeM, YTO JJI1 YPEryJIUPOBaHUS OTHOIIEHU, BO3HUKAIOIIMX B CBSI3U C 3aKJIIFOUEHHEM
muaMy OpayHoro JOTOBOpa, ¢ CyAeOHOM 3alUTON CBOMX UMYIIECTBEHHBIX U JIMY-
HBIX HEHMMYLIECTBEHHBIX IpPaB, a TAKKE B CBSA3HM C peaju3alleil CTOPOHAMH HHBIX
IpaB U 00513aHHOCTEN HEOOXOAMMO 3aKOHOJATEIbHO 3aKPEIUTh MOHATHE «OpayHBIi
JOTOBOP». DTO TaK¥Ke MO3BOJIUT, HA HAII B3IV, BBIAEIUTh IPU3HAKH TAHHOTO J1OTO-
BOpA, YTO CYLIECTBEHHO BJIMAET HA BOZHUKHOBEHHUE 00S3aTENILCTB 110 HEMY, a CJIe/I0-
BaTEJIbHO, HA CTENEHb I'Pa)kIaHCKO-IIPABOBOM OTBETCTBEHHOCTH JMuUa (JIML), Hapy-
IIMBLIETO €r0 YCIOBHUS.

Hcxons u3 BBIIIEN3II0KEHHOT0, MBI IIPEIJIAraéM CBOE aBTOPCKOE ONpPENEIICHUE
NOHSTHS «OpauHblif JoroBop». Ha Hamr B3risa, OpadHblil JOroBop — 3TO 10OPOBOJIb-
HOE COTJIAallIeHHE JIMII, BCTYMAOIIUX B OpaK, a TaKkKe CynpyroB, HaxXoasuxcs B Opa-
K€, C LEIbI0 BO3HUKHOBEHMS, U3BMEHEHUS U MPEKPALIEHUS MOPAAKA peau3alul UuxX
MMYIIIECTBEHHBIX M JIMYHBIX HEMMYLIECTBEHHBIX OTHOLICHWI KakK B IEpUOJ CyLIe-
CTBOBaHMsI OpauyHO-CEMENHBIX OTHOIICHUHN, TaK U MOCJIE UX MPEKPaIICHUs.

HemanoBaxHyto pojib B BO3HHUKHOBEHHHM W HCIHOJHEHHHM O00S3aTENbCTB IIO
OpayHOMY JIOTOBOPY 3aHMMAET €ro CoJiep>KaHue, T. €. T€ CYUIECTBEHHbIE YCJIOBHS,
KOTOpBIE JIOJKHBI ObITh YKa3aHbl B JIOTOBOPE M 0€3 KOTOPHIX JaHHBINA JOTOBOpP CUH-
TaeTCs He 3aKJIIOYEHHBIM. A TakKe MpaBa U 00513aHHOCTHU CYNPYTroB KaK COCTOSAIIUX B
Opake, Tak M MOCJE €ro pacTopKeHUs. B LesX MoBbILIEHUsI KyJIbTYPbl OpauHbIX U
CEMENHBIX OTHOLWIEHUN M OTBETCTBEHHOCTH OJHOIO Cymlpyra Iepei IpyruM, OIpese-
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JIEHUs MpaB U 00S3aHHOCTEN CYNPYroB B Opake u (WJIM) MOCe ero pacTOp>KeHUs Ju-
11a, BCTyNarouue B Opak, U Cynpyru B Jito00€ BpeMsl U B ONPEIACICHHOM UMH 00beMe
npaB W 00sI3aHHOCTEH BIpaBe 3aKJIIOUUTH OpadyHbId JOTOBOpP, B KOTOPOM JOJIKHBI
OMpeNeNsAThCS, Ha Halll B3IJISAI, CIEAYIOLIUE YCIOBHUS:

* 0 IpaBax M 00SA3aHHOCTSAX CYNPYIOB [0 B3aUMHOMY COACPKAHUIO JIETEH;

* O MOpSAKE pazjieja UMYIIECTBA, SBISIOIErocs OOIIe COBMECTHOM co0-
CTBEHHOCTBIO, & TAK)KE€ UMYIIIECTBEHHBIX MIPaB Ha HETO;

* 00 yCJIOBHSIX OTHOCUTEIBLHOTO U3MEHEHUsI YCTAHOBJIECHHOTO 3aKOHO1aTEeNb-
HbIMU akTaMu Pecnyonuku bemapych pexuma oO1iell COBMECTHOM COOCTBEHHOCTH
CYNIPYTOB, MyTEM YCTAaHOBJICHMS J0JEBOI COOCTBEHHOCTU WUIU COOCTBEHHOCTH KaX-
JIOTO W3 CYNpPYTroB Ha BCE MUMYUIECTBO, MOJJIEKAIIEE OTHECEHUIO B COOTBETCTBUU C
3aKOHOJATeIbHBIMU akTamMu PecriyOnuku bemapych k 0011eii cOBMeCTHONM COOCTBEH-
HOCTH, WJIM HA OTJIEJIbHbIE BUAbI TAKOTO UMYIIIECTBA,;

* 00 YCJOBHUSIX OTHOCHUTEJIbHOM HEBO3MOXXHOCTHM NPU3HAHUS HMYIIECTBA
Ka)XJIOT0 M3 CYIIPYTroB UX OOIIeH COBMECTHON COOCTBEHHOCTBIO, €ClIM B MEPHO]T Opa-
Ka 3a cyeT 00Iero MMYIIECTBA CYNIPYroB WM JIMYHOI'O UMYIIECTBA IPYroro cynpyra
OyIoyT NPOU3BEACHBI BIIOKEHHS, 3HAYUTEIBHO YBEIMYHMBAIOIIME CTOMMOCTH 3TOTO
MMYIIEeCTBA (KauTalbHbIA PEMOHT, PEKOHCTPYKIIUS U T. I1.);

* 00 MHBIX BOIPOCAaX, BO3HUKAIOIIMX B MPOIIECCE COBMECTHOM KMU3HM, a TaAK-
e TI0CIIe PacTOp KEeHUsI Opaka, €clid 3TO HE HAPYIIUT MpPaBa U 3aKOHHBIE UHTEPECHI
JIPYTUX JIUI] ¥ HE TPOTUBOPEUUT 3aKOHOaTeIbCcTBY Pecnybnuku bemapycs [1].

JlomycTUMOCTh onpe/iesieHUs B OpauHOM JJOTOBOPE «MHBIX BOIPOCOB B3aMMO-
OTHOIIICHUIN MEX]y CYNpyramu, pOJAUTEISIMU U AETbMHU, €CJIM ATO HE HApYIIUT MpaBa
Y 3aKOHHBIE MHTEPECHI JIPYTUX JIUIl U HE MPOTHUBOPEUYUT 3aKOHOAATENbCTBY Pecy0-
muku benapych» o3HayaeT COXpaHEHHE BO3MOXKHOCTH YPETyJIHpPOBaHUS B OpauyHOM
JIOTOBOPE HE TOJIBKO UMYIIECTBEHHBIX BONPOCOB, NepeunciieHHbIX B CT. 13 KobC, HO
Y HEMMYIIECTBEHHBIX OTHOILLICHUH CyNpyToB [2, C. 76].
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