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Annotation. The article provides a
comparative analysis of the rules on li-
ability for unlawful deprivation of liber-
ty and human trafficking under the
Criminal Code of the Republic of Tajik-
istan and proposes measures aimed at
restoring the principle of justice violat-
ed when implementing the provisions of
the international agreement on combat-
ing human trafficking in the Criminal
Code of the Republic of Tajikistan.
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B 2003 rony B Yronoubiii Kogekc Pecriyonuku Tamxukuctan (nanee — YK
PT) 6bia BBeeHa HOBast Hopma — cT. 130" «Toprosis oMy . [losiBnenne 8 YK
HOBOM CTaThU SIBUIOCH UMILIEMEHTALIMEH MOJI0KEHUN MEKIYHAPOAHOTO COTIAIICHUS
PecnyOnuku TamxkuKuUCTaH O MPOTUBOJAECUCTBUM TOprosie moasmu [1]. OaHako of-
HOBPEMEHHO HE ObLIM BHECEHBI U3BMEHEHUS B APYIrHe CTaThU, KOTOPbIE paHee Mpey-
CMaTpHUBAIM BO3MOKHOCTH MPHUBJICYEHUSI K YTOJOBHON OTBETCTBEHHOCTH 3a TOPIOB-
JIO JIIOABMU, YTO MOBJEKJIO 3a COOOM psii mpoOieM, CBSI3aHHBIX C KBalupuKanuen
JAHHOTO MPECTYIUICHUS U OTTPAHUYEHUEM €r0 OT CMEXHBIX COCTABOB.

N3yyeHue yroJioBHbIX J€1 U AHKETHPOBAHHUE COTPYAHHUKOB CIJIEICTBEHHBIX
noapaszaenenuii PT mokaszasno, 4To 0HOM U3 aKTyalbHBIX MPOOIEM MPEayIPeKICHUS
TOPrOBJIM JIIOJIBMU SIBJIIETCS PEIICHHE CYIIECTBYIOIIMX MPOOIEeM, CBSI3aHHBIX C OT-
rpanmdeHneM cr. 130" VK PT or cMexHbIX cocTaBoB. [103TOMY 3(h(heKTHBHOE TpH-

" Toprosis n0abMH — OCYILIECTBISIEMbIE B LIETAX IKCIUTyaTallMy (dKCILTyaTalusi MpOCTH-
TYIHH IPYTUX JUI WIKA Apyrue (GopMbl CEKCyallbHON IKCIUTyaTallMy, PUHYIUTEIBHBIA TPY/ WIH
yCIIyTH, pabCTBO MM 00bIYaM, CXOJHbIE C pabCTBOM, MOJIHEBOJIBHOE COCTOSIHUE WUJIM U3BIICYCHHE
oprana u (W) TKaHHu) BepOOBKa, MepeBO3Ka, Mepeaada, YKPbIBaTEIbCTBO WU TOTyYSHHUE JIF0IeH
MyTE€M YIpO3bl CUJIONW WM €€ MPUMEHEHHUS WK ApYruX GopM MPUHYKICHUS, MOXUIICHHS, MOILIEH-
HUYECTBa, OOMaHa, 3JI0yMOTPEOICHHs BIACTHIO WIH YS3BUMOCTBIO TOJOXKEHUS, OO0 MyTeM IMOJ-
Kyla B BUJI€ MJIaTEXKeH WIIM BBITOJ JUIS TIOJTyYEHHUS COTIIacHs JIMIA, KOHTPOJIUPYIOLIETro APYroe Ju-
10.
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MEHEHHUE YTOJIOBHO-TIPABBIX MEp MPEAyNpPEeKICHUS TOPTOBIM JIOABMH IPEICTaBIs-
€TCsl HEBO3MOXKHBIM 0€3 pellleHus psAa aKTyalbHBIX BOIPOCOB, CBA3AHHBIX C KBaJH-
¢dukanyend JAaHHOTO MPECTYIUICHUS M YSCHEHHEM KPUTEPHEB OTIPAHUYECHUS €r0 OT
CMEXXHBIX COCTABOB.

OnHuM M3 TpecTymieHu#, HanOosee ONMM3KUX MO OOBEKTHBHBIM IMPH3HAKAM
COCTaBa K TOPTOBJIE JIFOJIBMH, SIBIIICTCS HE3aKOHHOE juiieHne cBooos! (cT. 131 YK
PT). 3akoHonatens chopMynupoBa JUCHO3UIIMIO OCHOBHOTO COCTaBa MPECTYIIICHUS
KaK IPOCTYI0, TOJIbKO Ha3BaB caMo IpecTymieHue. HezakoHHoe nuieHne cBOOOIbI
IpeJrnoiaraeT JMIIEHUE 4YeloBeKa (TMOTEPIEBIIEr0) BO3MOXKHOCTU TMOCTYNAaTh IO
COOCTBEHHOM BOJIE, CBOEMY YCMOTPEHHMIO CO CTOPOHBI JIMIA, HE MMEIOIIETr0 Ha 3TO
3aKOHHOTO IPaBa .

Cpenu CHEnMalriCTOB CYIIECTBYET HECKOJIBKO TOYEK 3PEHHS] OTHOCHUTEIBHO
oOBbeKTa JaHHOTO mpecTymieHus. OJHU CUYMTAIOT, YTO MPU COBEPILICHUU JAHHOTO
MPECTYIUIEHUS BUHOBHBINA MOCSTaeT Ha CBOOOAY BbIOOpa cpenbl MpeObIBaHUS TOTEP-
nesuiero [2, ¢. 13; 3, c. 15]. Jpyrue mosararoT, 4TO MOCSATATENbCTBO HAIPABIICHO
HETOCPEJICTBEHHO Ha YeJIOBEKa Kak 00beKTa npecryrienus [4, c. 15].

[Tonaraem, uto ObUTO OBl MPABUIIBHBIM, KAK CUATATh OOBEKTOM HE3aKOHHOTO
JUIIEeHUs cBOOOABI OOIECTBEHHBIE OTHOIICHUS B Cepe OXpaHbl JUYHONH CBOOOJIBI
yenoBeka [5, c. 89]. [Ipu 3ToM nOMOAHUTEIHHBIM OOBEKTOM B Psiie CIy4aeB BBICTY-
naeT 0e30MacHOCTh KU3HU U 3/10POBbsS YEIIOBEKA.

OOBeKTHBHASI CTOPOHA PACCMATPUBAEMOTO MPECTYIUICHUsI, KaK OBbLJIO OTMeue-
HO, BbIpaXXaeTcs B yJep:KaHUU YeJIOBEKa, T. €. BHIIIOJIHEHUU BUHOBHBIM HE3aKOHHBIX
JEHCTBUM, MPEMSITCTBYIOUINX BO3MOKHOCTH IOTEPIIEBIIETO MO0 CBOEMY YCMOTPEHHUIO
cBOOOJHO TEpeABUTaThCs, BHIOMPATh MECTO CBOEro NMpeObIBaHUsA, OOIIATHCSA C APY-
TUMH JIMIIAMH U B TO BpPEeMs U T€M CIOCOOOM, KOTOpbIE €ro YCTpauBaroT, MOCPE-
CTBOM H3O0JISILIMM TOTEPIEBIIETO B MECTE €r0 MOCTOSHHOTO WJIM BPEMEHHOTO MpeObl-
BaHUs, TJI€ OH, OKa3bIBaeTCsl, [0 CBOEH BoJie, 0€3 MepeMeIlIeHrs B MHOE MECTO.

[Tpu xBammdpuKauy MPECTYIUICHUS BO3HUKAET BOMPOC MO MOBOAY YTOJIOBHO-
MIPaBOBOM OIIEHKU JOOPOBOJIBHOCTH BbIOOpA MecTa, B KOTOPOH MOTEPIEBIINI OKa3bI-
BaeTCsl B MOCIEAYIOLIEM, YIEp>KUBAETCs B 3TOM MecTe BHHOBHBIM. HeoOxomumo
YTOYHUTH, YTO OH MOXET MPHUOBITH Ha 3TO MECTO, OyAy4Hd BBEJICHHBIM B 3a0.Iy:X]Ie-
HUE BUHOBHBIM JIULIOM (T. €. €ro TyJla OOMaHHBIM ITyTEM 3aMaHUJIIN).

B ydeOHuKax Mo poccHHCKOMY YrOJOBHOMY IpaBy MHpeodsiafaeT yTBEp:KIe-
HUE, YTO HE3aKOHHOE JIMIIEHHE CBOOOJIbI OCYIIECTBISIETCS TOJIBKO MyTEM JCHCTBHI
[6, c. 323; 7]. B Hay4HOI IUTEpATypE, IO MHEHUIO CIEHUATIUCTOB, B OTJIMYHE OT MO-

" 3aKOHHBIM CYMTAETCS JIMIIEHHE CBOOOIBI B Cydae PUMEHEHHS KOMIIETCHTHBIMHI OpraHa-
MU Mep MpecedeHus MO0 UCTIOTHEHUS aJMUHUCTPATUBHOTO WJIM YTrOJOBHOTO HAKa3aHHA, JIUIIAIO-
X cBO0OOy BUHOBHOTO. COOTBETCTBEHHO, «HE3aKOHHBIMY» CJICIYeT MOHUMATh IPOTHBOIIPABHOE
JIMIIEHNE CBOOOIBI YETOBEKA.
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XHILEHUS YeJIOBEKa U TOPTOBIH JIOAbMH, HE3aKOHHOE JIMIIIEHHE CBOOOIbI MOXKET CO-
BEpIIAThCS KaK JIEUCTBUEM, TaK WM myTeMm OesneicTus [5, c. 95]. Hampumep, nuie-
HU€ MHBAJUJAHOW KOJSICKH YEJIOBEKA, KOTOPBIA HE MOYKET CaMOCTOSTEIBHO MEPEBU-
raThCsl, WM B ClIy4ae, €ClId MOTEPNEBLIIMN HAXOIUTCA B IIOMELIEHUH, PaHee 3arep-
TOM C €r0 COrJIacHsl, HE3aKOHHOE JIMILIEHHE CBOOObI MOKET OBbITh BHIPAXKEHO B OTKa-
3€ COBEPUIUTH JECUCTBUS IO €r0 OCBOOOKIEHUIO.

MecToM HE3aKOHHOTO JIMIIEHHsI CBOOOIBI MOXKET OBITH JIF000€ MPOCTPAHCTBO,
B TOM YHUCJIE U MECTO MOCTOSIHHOTO WJIM BPEMEHHOTO IMPOXKUBAHUS, MECTO pabOTHI,
y4eObl U T. M. TOTEPHEBIIETO, @ TAKXKE TPAHCIIOPTHBIE CPEACTBA U UHBIE MECTa, YIo-
TOBJICHHBIE CIIEUUATIbHO JJI MOCIEAYIONIEro JHUIIeHUs: ero cBodoasl. MHorna veno-
BEKa IPUTJALIAIOT B 3apaHee 00yCIOBIEHHOE MECTO U TOJBKO IMOTOM JIMIIAIOT CBO-
00mbI.

AHanu3upyemMoe MNpecTyIUICHHE MOYKET OCYLIECTBIATHCA IyTEM NPUMEHEHUS
(U3NYECKOTO U MCUXUUYECKOr0 HAcUiIus. MOMEHTOM OKOHYAHUS JAHHOTO MPECTYII-
JIEHUSI CUMTAETCSI MOMEHT, KOTJla NOTEPIEBIINN HE MMEET pealbHOM BO3MOKHOCTH
BBIXOJMTH U3 3alepPTOro mpocTpaHcTBa. Ecin ke nuiieHne cBoOOAbI 3aKII0YaeTCs B
BOJIBOPEHHH B Kakoe-IMOO Jpyroe MecTo, TO MOMEHTOM €ro OKOHYaHHS CJeIyeT
CUMTaTh BPEMs, MOCIEAOBABLIEE 3a MEPEMENIEHUEM MOTEPIIEBIIEr0 B 3TO MECTO U
NEUCTBUAMM IO €ro yJepKaHuio B HeM. [loTeprneBmMM OT JaHHOTO MPECTYIUICHHS
MO>KET OBITh JIF000€ JIUII0, B TOM 4HKcie ONM3KHUE POACTBEHHUKH CYObEKTa MPecTyI-
JIEHUSL.

Cyobextom ct. 131 YK PT saBnsiercst BMensiemoe (Gu3nuecKoe JIMIo, JOCTUT-
iee HIECTHAALATHIETHEr0 Bo3pacTa. JlaHHOE MOJIOKEHUE HE BBI3BIBAET CIIOPOB B
HAay4YHOM MHUPE.

CyObeKkTHBHAsI CTOPOHA BBIPAXKAETCsl B MPSIMOM yMbICiie. MOTHUB, LI€TTb U AMO-
UM, B OTJIMYME OT TOPTOBIIM JIIOJIbMHU, HE SBIAIOTCS 00S3aTEIbHBIMUA B CHILy TOTO,
YTO OHU HE NMPESYCMOTPEHBI B JUCIO3ULIMU CTaTbU. TaK)Ke TaHHBIN JIEMEHT COCTaBa
IPECTYIIEHUS HE BBI3bIBAET AUCKYCCUI CPENI YUEHBIX.

Takum 00pa3oM, OCHOBHBIM OTJIMYHMEM TOPTOBJIM JIOAbBMH OT HE3aKOHHOTO
JUILIEHUSI CBOOOIBI SIBISIETCS] HACUIILCTBEHHBIHN CIIOCO0 yAep KaHUs MOTEPIEBIIEro, a
TaK)K€ BO3MOXHOCTbh COBEPILEHHS TOPTrOBJIM JOABMHU TOJBKO MYTEM ACHCTBUS, a HE-
3aKOHHOTO JIMIIECHUS] CBOOO/IBI €1Ie U ITyTeM Oe3/IeHCTBUSI.

B kauectBe crmoco0a COBEpIIEHUS TOPTOBIU JIOAbMH HE3aKOHHOE JIMIICHHE
cBO0OO/BI, IO CYTH, SIBIISICTCSl MIPUTOTOBJICHUEM K JajbHEHIIeN KyIjie-nmpoaaxe, me-
penaue, nepeBo3ke yesnoBeka. OIHaKO 3aKOHOAATeNb, KaK ObLIO CKa3aHO BbIIIE, CUH-
TaeT TaKue JEHUCTBUS HE IPUTOTOBICHUEM, & OKOHYEHHBIM COCTABOM IIPECTYILJICHUS.

B 3T0i1 cBsI3u BO3HMKAeT BOMPOC O TOM, BO3MOXHA JIM BOOOIIE KBaTu(pUKaLUs
110 COBOKYITHOCTH TIpecTyIUIeHuii, nmpexycmotpertsix cr. 130" u 131 YK PT. Otse-
TUTH HA ATOT BOMPOC OJIHO3HAYHO He no3BoJisieT cT. 20 YK PT, npenycmarpuBaromias
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npaBUiia KBaJU(PUKALMU MPECTYIUICHUI IO COBOKYNHOCTU. B oTnuyne ot anamoruy-
HOIl HOPMBI YTrOJIOBHOT'O 3aKoHoJaTenbcTBa Poccuiickoit denepanuu (cr. 17), cr. 20
YK PT He coaepkuT ykazaHus Ha TO, YTO COBOKYITHOCTH HE 00pa3yIoT cilydan, Korja
OJTHO TIPECTYIICHUE SBJSIETCSI CIOCOO0M coBepieHus Apyroro. [loatomy nath oTBeT
Ha NOCTABJICHHBIM BBIIIE BOIPOC B PAMKaX MHTEPIPETALMU 3TOM CTATbU HEBO3MOXK-
HO, YTO €I pa3 MOJATBEPKAACT HEOOXOIUMOCTh BHECeHHs M3MeHeHus B cT. 20 YK
PT, 3akpenuB B HEl MOJIOKEHUE O TOM, YTO COBEpIICHUE ABYX WU Oojee mpecTyn-
JICHUH, MPEAyCMOTPEHHBIX cTaThsiMu OcobOenHoit yactu YK B kauecTBe 00CTOATEIB-
CTBa, BJIEKYyILEro 0oJiee CTPOroe HaKka3aHWe, COBOKYIMHOCTU MPECTYyIJIeHU He o0Opa-
3YIOT.

Kpanudukanus o coBokynHocts cr. 131 u cr. 130" YK PT B03MOKHA TOJIBKO
B Ciy4ae, KOTJa JIMIO0 HE3aKOHHO JIMIIAIOT CBOOOBI, a B JANbHEHIIEM PEIIaloT ero
pojaTh, TO €CTh YMBICEN Ha MPOAAKY YeIOBEKa BO3HUKAET TOTJa, KOrjna 0ObeKTHB-
Hasi CTOPOHA HE3aKOHHOT'O JIMIIEHHS CBOOOABI yXKe ocyllecTBiieHa. B sTom ciydae
1e1eco00pa3Ho AeUCTBUS BUHOBHOTO KBAIM(UIIMPOBATH MO COBOKYITHOCTH MPECTYTI-
nenuii cr. 131 m cr. 130" YK PT. Jlanee paccMaTpuBas CUTYAIMIO, TIPH KOTOPOil BU-
HOBHBIN COBEPILNI HE3aKOHHOE JIUIICHHE CBOOOBI C LEIbI0 IKCITyaTalluu, CIeIyeT
OTMETHUTH, YTO JAHHOE JeSTHUE HE 00pa3yeT COBOKYMHOCTH, a MOANAAAET MO M. «O»
4. 3 ct. 131 YK PT, T. K. 3T0 npeyCMOTPEHO B YKa3aHHOM IIyHKTE Ha3BaHHOW CTa-
U YK.
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