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YYACTUE HOTAPUAJIBHBIX OPI'AHOB
B COJIEMCTBHAU OBECIEYEHWIO
OCOBOI'0O ITPON3BOJACTBA

OCHOBHEIMH 33lauaMi T'PaXXAaHCKOTO CyJONPOM3BOICTBA B COOTBETCTBUHU CO
cT. 5 I'paxnmanckoro mpoleccyanbHoro kojekca PecmyOmuku benapychb (nmamee —
I'TIK) sBnstoTcs obecneueHre MPaBWIIBHOTO W CBOEBPEMEHHOTO PACCMOTPEHUS U
pa3pelmeHus cylaMy IpakKIaHCKUAX JIell, 3al[uTa MpaB U OXpPaHAEMbIX 3aKOHOM HHTe-
pecoB rpaxkiad ¥ IopUIudecKux nul. ['paxkanckoe nporeccyalbHOe 3aKOHOAATENb-
CTBO CITOCOOCTBYET BOCIIUTAHUIO TPaXKIaH B TyXe YBOKEHUS U UCIIOTHEHUS 3aKOHOB,
MpeaynpeXIeHUIO NpaBOHAPYIICHWM, YKPEIUIEHUIO CUCTEMBI X03SICTBOBaHUS U pa3-
JUIHBEIX (OPM COOCTBEHHOCTH.

B cucreMe rpaXHaHCKOTO CYAOIPOU3BOJCTBA 0COO0E IIPOU3BOJCTBO MOXKHO
Ha3BaTh CHEIMAIBHBIM JIHOO0 e yIpomeHHBIM. OHO SBISETCS BUIOM IPaXXTaHCKOTO
CYZOIIPOM3BOZCTBA, B KOTOPOM OTCYTCTBYET CIOp O IpaBe, HET MaTepHUallbHO-
IIpaBOBOT'O TpeOOBaHUA OJHOTrO JHMIa K ApyroMy. Ocoboe POHU3BOJICTBO XapaKTepH-
3yeTcs Kak HEUCKOBOE, OTHOCTOPOHHEE IPOU3BOACTBO.

[Ipu paccMoTpeHHH el B 0COO0M MPOU3BOACTBE HEOOXOAMMO IOATBEPIUTH B
CyZIeOHOM TOpsSiAKE OTCYTCTBHE WM HAW4YMe OOCTOATENHCTB WM FOPHIAIECKUX
(aKkTOB, OT KOTOPHIX 3aBHCHT CO3aHHWE YCIOBHU OCYIIECTBICHHSA UM JMIHBIX UMY-
IIIECTBEHHBIX WM HEMMYIIECTBEHHBIX IpaB. 10 €cTh B MOPAOKE 0cOO0ro MPOU3BOJI-
CTBa paccMaTpHMBAIOTCA JeNa, N0 KOTOPBIM HYXXHO NOATBEPAUTH OTCYTCTBHE WM
HaJ4Ke HeocllapuBaeMoro Mpasa.

B cyze 1o JaHHBIM KaTeropusiM A€l PEIIaloTcs BOIIPOCH HE TONBKO MpaB, HO U
¢akToB. B TakoM ciydae 3amuTa mpaB HE MOXET OBITH pacCMOTpPEHa B UCKOBOM I10-
psAIKe, TOCKOIBKY OTCYTCTBYET UMEHHO CIIOp O MpaBe, HAIMINE KOTOPOTo SIBISETCS
B2)XHBIM YCJIOBHEM IS MCKOBOTO IPOW3BOJCTBA, W 3aWHTEPECOBAHHOE JMIIO HE
IIpeIbABIAET HUIKAKUX U HU K KOMY TpeGOBaHUiA.

B mopsinke ocoboro mpom3BOACTBa CyIOM pacCMaTpPHBAETCS TaKHWe Jeia Co-
riacHo ct. 361 I'TIK:

e 00 yCTaHOBIICHHH IOPHIAYECKHA 3HAYAMBIX (haKTOB;

® 0 NIPU3HAHUM HACIIEJICTBA BHIMOPOYHBIM;

e 00 yCTaHOBIIEHHH MpaB IO TOKyMEHTaM Ha TPEIbIBATEIS;
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e [pYyrvie Aena B onpeaenseMblX 3aKOHOM Cllyyasix.

Takum 06pa3om, 0cob0e NPOM3BOACTBO MPEACTABNSET CaMOCTOSITE bHbIN BUL,
rPaXkAaHCKOro Cy/0npousBoACTBa, KOTOPbIA TPaaULMOHHO ONpeaenseTcs Kak npo-
LilecCyarbHbIii MOPSA0K paccMOTpeHust, cornacHo MK, gen 06 ycTaHOBEHWW onpe-
[ENeHHbIX HEOOXOANMbIX 06CTOSTENLCTB (OPUANYECKMX (hAKTOB) UMW ONpeaeneHHo-
ro OPUANYECKOTO COCTOSIHUS Ye/I0BeKa.

Kaxgomy fieny 0co60ro npousBoAcTBa NMPUCYLLy CBOU OT/IMYMTENbHbIE YepThbl
B 3aBMCUMOCTM OT XapakTepa Tpe6oBaHWs, NepelaHHOro Ha paccMOTpeHue cyaa. Ho
BCE 3TV Aena UMeKT 06LLMe 0COBEHHOCTM, NO3BOMAOLLIME OTIMYMTL UX OT fen npu-
Ka3HOro NpOV3BOACTBA, OT AN, BO3HMKAOLMX M3 afAMUHUCTPATUBHO-NPABOBLIX OT-
HOLLIEHWIA, OT AIeN UCKOBOro npoussoacTea. Cyf no Aenam 0co60ro Npou3BOACTBA He
PELLaEeT U He pacCMaTPUBAET CMoP O FPaXkaaHCKOM Mpase.

B AeiCTBYIOLLEM 3aKOHOAATEIbCTBE, KOTOPOE [JOMIKHO PErynnMpoBaTh BOMPOChHI
0c0o60ro NPOW3BO/ACTRA, 3a/I0XKEHBI UAEWN O TOM, YTO B 0COGOM NPOU3BOACTBE CrOp O
npaBe He paccMaTpmBaeTcs. CornacHo cT. 362 MK, ecnm npu pacCMOTPeHNUM fena B
MopsiIke 0COG0ro MPOM3BOACTBA BO3HMK CMOP O MpaBe, MOABEAOMCTBEHHbI Cyay,
Cyabsi OCTaBNISieT 3asBNeHNE Ge3 PaCCMOTPEHUS W Pa3bsCHSET 3aMHTEPECOBAHHBLIM
rpaxaaHam ¥ opUanYecKM NnLaMm, YTo OHU BrpaBe NPeAbsaBUTb UCK Ha 06LLMX OC-
HOBaHWsX. 3TO MO3BOMMMO AaThb OTAENLHOMY NPOU3BOACTBY Ha3BaHME 6eCCMNOPHOrO,
MOTOMY UTO B HEM He MOFYT ObITb PACCMOTPEHbI MaTepUaNbHbIE U NPABOBLIE CMOPBI,
a TOMbKO MOFYT YCTaHaB/IMBATbLCA COCTOSHMA U (haKTbl, KOTOPbIE UMEIT 6GO/bLLIOE
OpPUANYECKOe 3HAUEHME, YTO MOATBEPXKAAETCA OTCYTCTBMEM MU HANUYMEM Heocna-
PUBaEMbIX MpPaB.

B 3aKOHOAATENbCTBE, PEryMpYyHLLEM 0c060e NPOM3BOACTBO, OTCYTCTBYET WH-
CTUTYT CTOPOH, T. €. HeT OTBETUMKA, MCTLA, TPETbEro /LA M COBCEM HET WCKa.
BCTpeYHbIii UCK, 0TKa3 OT MCKOBOIO 3asiB/IEHWs, MPOBOE COr/lalleHne, pacCMoTpe-
HUE B TPETeNCKUX cyaax W ApYrue WHCTUTYThbl MCKOBOFO MPOW3BOACTBA, COMMAcHO
[ENCTBYIOLLIEMY 3aKOHOAATENLCTBY, B 0CO6GOM NPOU3BOACTBE HE AECTBYIOT.

B oTAeNbHbIX CyYasx B 0CO60e NMPOou3BOACTBO MOXET MPUBNEKATLCS HOTapW-
anbHbI opraH. XoTb OJHOV M3 OCHOBHbIX (PYHKLIMIA HOTapuaTa SBNSeTCs YA0CTOBE-
PEHUE CAENOK, HOTapMyC MOXET MNPMHUMATb KOCBEHHOE y4yacTue B rpaXKJaHCKOM Cy-
nonpounssoactee. OCHOBHOI 3afaueil HoTapuaTta B Pecny6nuke benapych siBnsieTcs
o6ecrneyeHve 3allUThbl NPaB U 3aKOHHbIX VHTEPECOB FPaXAaH U opUANYECcKNX nuL,
rocyapCTBEHHbIX MHTEPECOB NMYTEM COBEPLLEHUS HOTapUasbHbIX AEACTBUIA OT 1Me-
HU Pecny6nuku benapycb. B cBoell aesTeNbHOCTV HOTapUyChl B Mpefenax ux Kom-
MEeTEHLMN COBEPLLAIOT HOTapua/ibHble AENCTBUS He TOMbKO MO YAOCTOBEPEHMIO Cle-
NOK, ANsi KOTOPbIX 3aKOHOM YCTaHOB/IEHA 06s13aTe/NbHas HoTapuanbHas hopmMa nx co-
BEPLLIEHWS,, HO U MO YXEaHUIO CTOPOH Y[0CTOBEPAIOT APYrue CAENKW, AN KOTOPbIX
3aKOHOM He YCTaHOB/IEHO 06s13aTe/flbHOe HOTapuasibHOe YA0CToBepeHMe. [aHHbIM
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o0pa3oM peanusyeTcs paBo CyOHEKTOB Ha IOPHAMIECKYIO IIOMOIIE, B TOM YHCIIE ITy-
TEM JONOIHUTENBHOIO YKpEIUIEHNS 3aKOHHOCTY UX eUCTBUM.

B nena o mpusHaHUM Qu3HdecKoro Iuma 6e3BeCTHO OTCYTCTBYIOIMIUM HITH 005~
SIBIIGHUS €T0 YMEPIITUM MOXeT OBITh MPUBJIEYEH B KadeCTBE 3aMHTEPECOBAHHOTO JIH-
11a HoTapuyc. [Ipu o0BABICHUN JIHMIIa YMEPIIUM peIIeHUeM CyJa, BCTyIUBIIUM B 3a-
KOHHYIO CHIIy, CyJ W3BEIaeT OpraH, peruCTpUPYIOIIHil aKThl TPaXAAHCKOTO COCTOS-
HUS [10 MECTY HaXOXXJIeHUS CyJla, O BEIHECEHHOM PEIIEHUU AJIS perucTpallid CMEPTH
rpakJaHWHA, a PU HAIWYHUN MMYIIECTBA y TaKOro JIMIIA U3BEM[aeT HOTapHAIBHYIO
KOHTOpY ITO MECTy OTKPBITHS HACJIeACTBA AJIs IPUHATHS [IpH HEOOXOAUMOCTH Mep 110
OXpaHe HAaCIleJICTBEHHOIO0 MMyIlecTBa. 10 €CTh B JJaHHOM cllydae HOTapUyC OCy-
IMIeCTBIIET 3alIUTy UMYIIeCcTBa IpaXJaHWHA, OOBSIBICHHOIO YMEpPIIUM, U IIpaB Ha
Hero.

HoTtapuycsl B 0oco60oe Mpou3BOACTBO IPUBIIEKAIOTCS dallle BCEro B Jela II0
YCTaHOBJIEHUIO (PaKTOB, UMEIOIIUX IOPUANYECKOE 3HaUCHNE, B Ka4eCTBE 3aUHTEPECO-
BaHHOTO juia. OOBIYHO 3TO Aena 00 yCTaHOBICHUH ()aKTa MPUHAIJIEHOCTU MIPaBo-
YCTaHaBJIMBAOIIEr0 WA UHBIX JOKYMEHTOB, yCTaHOBJIeHNUE ()aKTa pOACTBEHHBIX OT-
HomeHu#. Tak, B 4. 1 cT. 367 I'TIK oT™Meuaercs, 4To pelieHne cyia 00 yCTaHOBICHUH
¢axTa, MOAJNEKAIIETO PETUCTPAIIMH B OpraHaX, pErMCTPUPYIONIMX aKThl MPaXIaHCKO-
IO COCTOSIHUS, WA OQOPMIIEHHUIO B JPYTUX OpraHax, CI[y>KUT OCHOBaHHUEM JJIs TaKOi
perucTparum ui ohopMIIEHHS, He 3aMEHss COO0M JOKYMEHTOB, BEIIABAEMBIX 3TUMH
opraHaMu. To €CTh CIy’)KUT OCHOBaHUEM JJIS IOMy4EHHUS YKa3aHHBIX JOKyMEHTOB.

CynebHas mpakTHUKa CBHUAETEINBCTBYET, YTO IO AelaM O (paKkTax IpHU3HAHUS
HacCJIeJICTBA BHIMOPOYHEIM B KadeCTBE 3aWHTEPECOBAHHBIX JHI] CyJbl HEPEAKO IIPH-
BIIEKaNW NPEACTaBUTEINECA HOTAPUAIBHONM KOHTOPBI NS OKa3aHUsA COIACUCTBHUA IIO
rpa)XIaHCKOMY JIely, XOTS IpH 3TOM caM HOTAapHaJIbHBIN OpraH IOpUANYECKOTrO WH-
Tepeca B UCXOJI€ BRINIEYKa3aHHBIX €1 HE UMeEeT.

Hampumep, Hanuuue clpaBKU TapaXHOTO KOOIEpaTHWBa, MOATBEPKAAIOIICH
BO3BE/ICHUE Trapaka TpaKIaHUHOM, C YKa3aHHeM ero GaMuinu, coOCTBEHHOIO UMe-
HU, OTYECTBa, HOMEpa rapaxa, CBEACHUA O CTPOMTENLCTBE rapa)ka 3a C4eT CPEACTB
rpax<aHvHa, O HAIM4YWU BHIUIAT IaeBBIX B3HOCOB, & TAKXKE O COOTBETCTBHM ATOTO
rapaxka IpoeKTy OpraHHM3aliy ¥ 3aCTPONKH, IOANMCAHHOM IpefceaareaeM Koonepa-
THBA U 3aBEPEHHOI MeYaThi0 IOPUIUYECKOTO JIUIA, PU BEIHECEHUH cyneOHoro pe-
HIeHus1 00 OOBABIEHUH HAHHOTO IpaXKAaHHHA YMEPIINM 3a4acTylo HE YIUTHIBAaeTCA
CyJaMH KaK CaMOCTOSATENbHOE W JIOCTATOYHOE IS IMONTBEPXACHUSA (akTa IpaBa
COOCTBEHHOCTH YMEpIIEro Ha rapax J0Ka3aTelbCTBO, ABISIOIIEECS OCHOBAHUEM JUIS
BbIIa4d HOTapHyCOM CBUIETEIHCTBA O NpaBe Ha HACIEACTBO, YTO B HEKOTOPOM
CMBICIIE CO3/1a€T HEHYKHYIO BOJIOKHTY.

Taxum 06pa3zom, opraHbl HOTapUaTa CBOMM y4acTHEM B PACCMOTPEHUH CyIaMU
Iiell B IOpAAKe 0co00ro MPOU3BOCTBA UIPAIOT BeCcbMa 3HAYUMYIO POJb U KakK opra-
HBI, JEATENBHOCTh KOTOPHIX CBSI3aHA C YJIOCTOBEPEHHEM CJIENOK, C COXPAaHHOCTBIO
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MMYyIIeCTBa ymepiero (JIn6o oObIBISHHOTO YMEPIIHUM) U T. II., U KaK B 1IeJIOM Cy0b-
€KT TpaXJaHCKUX IpOIecCyalbHBIX OTHOIICHWUH, YJacTBYIOIIUNA B TIpaKIaHCKOM
Ipoliecce A OKa3aHUSA COASMCTBUS IO OCYIIECTBICHHUIO IPABOCYAUS CYIOM.
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