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Ob OTAEJIbHBIX ITPOBJEMHBIX ACIIEKTAX
COPASMEPHOCTHU OTPAHUYEHUA ITPAB U CBOBO/]
I'PAXKIAH ITPU PEAJINZALIUU MEPBI ITPUHY KIAEHUSA
B BUAE A IMUHUCTPATUBHOI'O 3AJIEP/ KAHUSA
OUSNYECKOI'O JIMIIA

B pabome paccmampuearomcs 60npoCul COpasMepHOCMU 02PAHUYEeHUs. NPA8 U C8O-
000 epadicoan npu peanuzayuu MaxKou Mepbl NPUHYHCOCHUS, KAK AOMUHUCIPAMUBHOE 3a-
oepoicanue Guzuuecko2o auya. A6mopom axyenmupyemcs 6HUMAaHue HA NPOOIEMHLIX dcC-
neKmax peanuzayuu OAHHOU Mepbl NPUHYHCOCHUS U OAOMCsL NPeOONCEHUs NO COBEPULCH-
CMBOBAHUIO 0eUCMBYIOULe20 3AKOHO0AMENbCMEA.

Cpeaun pa3nuuHbIX Mep oOecreyeHus: aJMUHUCTPATUBHOTO Ipoliecca ocoboe
MECTO 3aHHMMAET aIMUHUCTPATUBHOE 3a/iepKaHUE, KOTOPOE HAIPABJICHO Ha CO3/IaHUE
YCIIOBUW ISl peaju3allii MPUHIMIIA HEOTBPATUMOCTH OTBETCTBEHHOCTH JIMIIA, CO-
BEPIIMBIIETO aJIMUHUCTPATUBHOE MTPABOHAPYIICHUE.

AJMUHUCTPATUBHOE 3aJiepKaHne (PU3NYECKOTO JIMIA COCTOUT B (PAKTUYECKOM
KPaTKOBPEMEHHOM OTrpaHUYEHUU CBOOOJBI (PU3UYECKOTO JIUIA, B OTHOIIEHUH KOTO-
pOro BeJIeTCsl aIMUHUCTPATUBHBIN MPOILIECC, 32 COBEPILICHUE UM aIMUHUCTPATUBHOTO
paBOHAPYIICHUS, B JOCTABJIEHUUA €r0 B MECTO, ONPE/IEICHHOE OPraHOM, BEIYIIUM
aIMUHUCTPATUBHBIN MPOIIECC, U COJICPKAHUU B TaHHOM MecTe [1].

W3yuuB 1 npoaHanu3upoBaB MPaBONPUMEHUTENbHYIO MPAKTUKY, a TAKXKE PsI
OTEUECTBEHHBIX HAYYHBIX UCCIEAOBAHMI, CIIEyeT OTMETUTh, YTO B YKa3aHHOU cdepe
CYILIECTBYET Psii MPOOJIEMHBIX ACTIEKTOB.

FOpunnyeckrue ocHOBBI oOecrieueHus MpaB U CBOOOJ rpak/laH, B OTHOUIEHUU
KOTOPBIX IMPUMEHEHO aJMUHHUCTPATUBHOE 3aJIEp’KaHMe, 3aKperieHbl Bo Bceolmieit
JEKIJIapaliy MpaB 4yeaoBeKa, MPOBO3MIIAMIAONIEH, YTO «KaX bl YeJIOBEK UMEET Ipa-
BO Ha CBOOOJY U Ha JUYHYIO HEIPUKOCHOBEHHOCTH» (CT. 3); «KHUKTO HE MOXKET OBbITh
MOBEPTHYT MPOU3BOJILHOMY apecTy Wi 3ajepkaHuio» (cT. 9). MexmyHapoIHbIi
MAaKT O TPAKIAHCKUX U MOJUTHYECKUX MPaBaX yCTaHABIMBAET, YTO «HUKTO HE JOJI-
’KEH OBIThH JIMIIEH CBOOO/IbI MHAYE, KAK HA TAKUX OCHOBAHMSX U B COOTBETCTBHUHU C Ta-
KO Mpolelypod, KOTOPbIE YCTAaHOBJIEHBI 3aKOHOM» (CT. 9). AHaIOTMYHbIE MOIOXKE-
Hus 3akpervieHsl B Koncruryuu Pecnyonuku benapych: «orpanndenue npas U CBO-
0011 MMYHOCTH Jomyckaercs KOHCTHTYIMEH TOJBKO B Clydasx, MPeIyCMOTPECHHBIX
3aKOHOM, €CJIM ATOr0 TPEOYIOT UHTEPEChl HAITMOHATLHON 0€301MacHOCTH, 0OIIIECTBEH-
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HOTO MOPSKA, 3alUThl HPABCTBEHHOCTH, 37]0POBbs HACEJIEHUS, MPaB U CBOOO JApy-
rux Juiy (ct. 23).

PaccmarpuBasi BTOpyt0 CTOpPOHY BOIIPOCA, a UMEHHO TO3UIIMI0 OpPTraHa, Bedy-
IIer0 aJIMUHUCTPATUBHBINA MPOLECC, CIEAYEeT OTMETHTh, YTO MPHU OCYIIECTBICHUU
aMUHUCTPATUBHOTO 3aJiep>KaHusi (PU3UUECKOTr0 JIUIIA, COBEPIIMBIIETO aIMUHUCTpPA-
THBHOE MpPaBOHApYILIEHHE, 00ECIeYnBas ero rnpasa U CBOOO/IbI, peau3alus NPUHIHU-
1a HEOTBPATUMOCTH HAKa3aHUs MOXKET ObITh 3aTpyJHEHa. Bo MHOroM 3T0 00YyCI0B-
neHo oobemom mpenoctaBieHHbIX [IMKoAIl Bo3amMoXkHOCTEH (hU3nUecKOMY JIUIY Ha
peanu3aluio npaBa Ha 3allluTy.

Cornacao CBOly MPUHIMIIOB 3aIUTHI BCEX JIMII, MOABEPTAEMbIX 3aJCPKAHUIO
WJIY 3aKJIFOYEHUIO0 B KaKOW-ObI TO HU ObLIO hopMme: 1) 3amepikaHHOE UM HaXOIsIIee-
Csl B 3aKJIIOYEHUU JIMII0 UMEET MPABO CBS3BIBATHCA U KOHCYJIBTHUPOBATHCS C aJIBOKa-
TOM; 2) 3aJIep’>KaHHOMY WJIM HaXOASAIIEMYCS B 3aKJIIOYEHHUH JIMILY MPEAOCTaBIIAIOTCS
HE0OX0AMMOE BpPEMs U YCIOBHS JJIsl IPOBEJICHUSI KOHCYJIbTAllMU CO CBOUM a/IBOKa-
TOM; 3) IpaBoO 33JCPKAHHOTO WJIM HAXOJAIIErocs B 3aKJIIOUECHUH JIMIA HAa €ro moce-
IIEHUE aJIBOKATOM, Ha KOHCYJIbTAIIMHM U Ha CBSI3b C HUM, 0€3 MPOMEIJICHUS WK 1IEH-
3yphl U B YCJIOBHSX MOJHON KOH(MUIESHINATBHOCTH, HE MOXKET ObITh BPEMEHHO OTME-
HEHO WJIM OTPaHUYEHO, KPOME HUCKIIOYUTENbHBIX 00CTOATEILCTB, KOTOPBIE ONpe/ie-
JISIFOTCSI 3aKOHOM WMJIM YCTAHOBJIEHHBIMH B COOTBETCTBUHU C 3aKOHOM MpaBHIIaMH, KO-
r7a, 0 MHEHHUIO CYJ€OHOT0 UM MHOTO OpraHa, 3TO0 HEOOXOAUMO MJIsi TOJIEPIKaHUS
6e3omnacHocTH U nopsiaka [2]. B coorBercTBum co cT. 4.1 IIMKoAII nuio, B oTHOIIIE-
HUU KOTOPOTO BEAETCS aJMUHHUCTPATUBHBIN MPOIECC, UMEET MpaBo: 1) MMeTh 3a-
IIMTHUKA C HayaJla aMUHUCTPATUBHOIO Mpoliecca, a B Ciyyae aMUHUCTPATUBHOTO
3a/iepKaHus — C MOMEHTa OOBSBIICHUS €My 00 aJIMUHHUCTPATUBHOM 3aJI€p>KaHUM;
2) 6ecnpensTCTBEHHO OOIIAThCS CO CBOMM 3alllMTHUKOM HaeAuHE W KOH(PUIACHIIU-
aJIbHO, IPEKPATUTh MOJHOMOYHKS CBOETO 3alIMTHHKA, OTKA3aThCs OT 3alllMTHUKA, 3a-
[IMIIATE CE0SI CAMOCTOSTEIILHO.

[Ipu Oonee AeTadbHOM PACCMOTPEHHM TPOOJEMBI O MpaBe JIMIA HA 3allUTy
BO3HHMKAET BONPOC OO0 aKTyaJlbHOCTH €ro MpeAoCTaBlI€HUs B MPEANUCAaHHOM
[MNKoAII o6beme npu 3anepxkaHuu GU3MUECKOro JIMIA HA CPOK JO 3 4acoB, BEIb C
MOMEHTa OOBABICHUS 3aJ€P>KaHHOMY 00 aIMUHUCTPATUBHOM 3aJI€P>KAHUH OH MOXKET
OecnpensTCTBEHHO 00IIAThCS CO CBOUM 3alIUTHUKOM HaeIWHE U KOH(PUACHIMATBHO
0e3 orpaHWYeHus] KOJUYECTBA U MPOJOJKUTEILHOCTH U MO UCTEYEHUH 3 4acoB €ro
OyIyT BBIHYX/I€HBI OCBOOOUTH.

B uensx ycTpaHeHusl BbIIIEYKa3aHHOM MPOOJIEMBI C Y4YE€TOM pealu3aluu
MPUHIUIIA COPA3MEPHOCTH OTPAHUYEHHUS TIPAB U CBOOOJ rpakIaH B LEsX o0Oecreye-
HUS MHTEPECOB HAlMOHAIbHOE O€30MaCHOCTH, OOILIECTBEHHOIO MOPSAKA, 3aIIUTHI
HPaBCTBEHHOCTH, 3/I0POBbsI HACEJIEHUS, IIPAB U CBOOOJ APYrUX JIMIl Ha HAIl B3I
MPEACTABISIETCS 1[EI€CO00pa3HO BHECTHM M3MEHEHMM W JONMOJHEHWH B 4. 7 cT. 4.5
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[INKoAII B yacT yCTaHOBJIEHHUS! YETKUX OTPAHUUYEHUIN MPOJOJIKUTEIBHOCTH U KO-
JMYECTBA CBHUJIAHUW C 3aJ€P’KaHHBIM MPU MPUMEHEHUU aJIMUHUCTPATUBHOIO 3aJ€p-
KaHMs PU3NIECKOTO JIUIA HAa CPOK JI0 3 4acoB.

Peanu3zanusi BBIIEU3I0KEHHOTO MOJIOKEHUsI OyIeT CrnocoOCTBOBATH COBEp-
LIEHCTBOBAHUIO aJMUHUCTPATUBHO-IIPABOBOIO PETYJIUPOBAHUS pPEAU3ALUN TAKOU
Mepbl aJMUHUCTPATUBHOTO MPUHYKICHHUS KaK aJIMUHUCTPATUBHOE 3ajiepKaHue ¢u-
3U4YECKOr0 JINLA.
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HEKOTOPBIE ACITEKTBI B3AUMO/IENCTBUS
COTPYJIHUKOB MOJIPA3JAEJEHWUI MOB
CO CJYXBAMM KPUMMHAJLHOW MUJINLUN
MO PACKPBLITHUIO MPECTYIIEHUI

B pabome paccmampusaiomces nekomopvle acnekmol 63aumo0etucmsusl CompyoOHUKo8
MOBK co cnysxcoamu KpUMUHANLHOU MUTUYUU NO PACKPLIMUIO NPEeCmyNJIeHUll U 000CHO8bI-
gaemcs He0OX00UMOCIb OAIbHENUle20 COBEPULCHCTNBOBANUSL IMOLL 0eameNbHOCIU.

B cootBerctBHM co cT. 16 3akona Pecny6nuku benapycs ot 17 utons 2007 ro-
na «O6 opranax BHyTpeHHUX jen PecnyOnuku benapyck» BbIsiBIeHUE, TPECEUCHHE
MPECTYIUICHUH W aJMUHUCTPATUBHBIX MPABOHAPYIIEHUN, Y9acTHE B Mpeernax KOM-

12





