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CTAHOBJIEHUE U PABBUTHUE
NHCTUTYTA BPAYHOI'O JOI'OBOPA
B CEMEMHOM NPABE PECITYBJIMKHA BEJIAPYChb

Oo6petrenue B 1991 rogy PecnybOnukoit benapych rocynapcTBeHHOTO CyBepe-
HUTETa AETEPMUHHUPOBAIO peOpMy CUCTEMBI COIMATBHBIX PEryasiTopoB. MHCTUTYT
CEMbU OJIHUM U3 MEPBBIX AIEMEHTOB COLIMYMa BOCIIPUHUMAET HOBOE U aIallTUPYETCS
K U3MEHEHUSIM B OOLIECTBEHHOM *U3HU. beropycckas mpaBoBasi Hayka NEpPEeXOaHOr0o
neprojia UHULIMMPOBAja MpOBeleHHE pePopMbl OpavyHO-CEMENHOr0 3aKOHOIATEb-
CTBA.

[TepBblii KOHLIENTYAJbHBIN ATAIl pePopMbl 3aBepIIHIICS MPUHATHEM B 1999 ro-
ny Konekca Pecniyonuku benapyck o 6pake u cembe (nanee — KobC). JlnurenbHoe
BpeMsi OelIopyCcCKoe CeMEWHOE MPaBO COCTOSIIO MPEUMYIIECTBEHHO U3 MMIIEPATHUB-
HBIX HOPM, OJTHAKO JKE€CTKas MyOJIMYHO-TIPaBOBasi peryIaMEeHTALUsl CEMEMHBIX OTHO-
IIEHUI HE COOTBETCTBOBAJA HOBBIM MPUHLMIAM T'OCYJAPCTBEHHON CEMEWHOMW IMOJU-
tuku PecniyOonuku benapyce, ycranoBieHHbIM YKazoM [Ipesuaenta Pecriyonuku be-
napych Ne 46 ot 21.01.1998 r. «O6 yTBep >KIeHUH OCHOBHBIX HANpaBJICHUN rocyaap-
CTBCHHOM ceMeiHoM moymThku PecnyOnuku benapych», B 4aCTHOCTH NPHUHIUITY
«CaMOCTOSITEJIbHOCTH U aBTOHOMHOCTU CEMBU B NPUHITUU PELICHUN OTHOCUTEIBHO
CBOEro pa3BUTHY) [1].

B meton mpaBoBOro peryivpoBaHUsI CEMEMHBIX OTHOIICHHH ObLT MPUBHECEH
JUCIIO3UTUBHBIN 3JIEMEHT, OCOOYIO pOJib IPU ATOM CHITPAJIO BBEACHUE WHCTUTYTA
OpadHOro JI0roBOpA.

CymiecTByeT MHEHUE, YTO OpayHbIid JIOTOBOP MOJHOCTHIO 3aMMCTBOBaH 0Oello-
PYCCKMM 3aKOHOJIaTelIeM M3 MPaBOBBIX CHUCTEM psJa TOCyAapcTB — OBIBIIMX pec-
nyosmmk CCCP, koTopble BBEJIM MHCTUTYT OpayHOIO JOTOBOpA, MEPEHSB IPaBOBOM
onbIT cTpad 3ananHoi EBponbl, CxkannnnaBuu, CIIIA. B cBolo oyepenp aMepukaH-
CKHME€ TPaBOBEAbl MOJAraroT, YTO COBPEMEHHBIM WHCTUTYT, HA3bIBAEMbIA OpayHbIM
JIOTOBOPOM UJIM OpaydHbIM COTJIAlIEHUEM, OEpEeT CBOM KOPHHU B CPEIHEBEKOBOM MPaBE
AHrnun. OgHaKko 3TO HE 03HAYAET, YTO CTPAHbl MHBIX MPABOBBIX CUCTEM, HE CBSI3aH-
HBIE C CEMbe 00IIero npara, He 3HAJIM ATOT'0 THUIA COTJIAIICHHUH.
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Hcropuueckuil aHamu3 MO3BOJISIET MPEANOI0KUTD, YTO B CUCTEME OOIIECTBEH-
HBIX PEryJsiTOpOB BOCTOYHOCJIABSIHCKUX HApOJI0OB OpauHbI 1IOTOBOp (Kak corjarie-
HUE CYINPYTOB, ONPEACISIONIEe UX UMYIIECTBEHHbIE B3aUMOOTHOUICHUSI Ha MEPUOJ
Opaka u IocJje ero pacTopeHus) uMeet 0osiee ApeBHHE KOpHU. OH MOSBUJICS U pa3-
BUBAJICA CaMOCTOSITEJIbHO, BHE 3aBUCUMOCTH OT BIUSIHUSA 3alaJHbIX MPaBOBBIX CH-
creMm [2, c. 199].

Tak, eme B TOXPUCTUAHCKUI MEPUOJ] «BO BpeMsi oOpyueHust B 0popMIIsieMOi
Py 3TOM “‘CTOBOPHOM 3allUCH’ MOTJM YCTAHABJIMBATHCSA YCIOBUS, ONPEICIISIONINE
1paBa U 00s3aHHOCTU CYIIPYTOB M0 MOBOAY UMYIIECTBa». JIorOBOp 3TOT 3aKIHOYAIICS
Yalie BCEro POJIUTENSIMU MAJOJETHUX >KEHHXa W HEBECThl M OOecreyuBajcs He-
yCTOMKOM uim 3amaTkoM. CriejoBaTellbHO, CTOBOPHAs 3alUCh SBIISIACH MTPOOOpa3oM
COBPEMEHHBIX OpauHBIX JIOTOBOPOB. JTO ONPOBEPraeT TEOPHIO, YTO OpayHbIN AOTO-
BOpP ObLI MOJIHOCTHIO 3aMMCTBOBAH U3 OMBITAa MIPABOBBIX CHUCTEM 3allaJHbIX CTpaH |3,
c. 108].

[IpaBOTBOpUYECTBO B CEMEMHOM NpaBe MPUMEHUTEIBHO K HOpMaMm, HEOOXO01U-
MBIM JIJI1 PEeryJMpOBaHUs OpadyHO-JAOTOBOPHBIX OTHOIIEHUMN, COMPSIKEHO C PSIOM
cinoxHocTeil. Crneayer OTMETUTh HEKOTOPYIO MOBEPXHOCTHOCTD, TOMYIIEHHYIO Oelo-
PYCCKMM 3aKoHOJaTeneM B cdepe peryirpoBaHUs JAaHHBIX OTHolIeHWH. Ha ypoBHe
3aKOHAa Kak HamOoJiee 3HAYMMOI0 MCTOYHHKA MpaBa COOTBETCTBYIOIIUE HOPMBI CO-
nepkarcst quiib B ByX ctathsix KobC (ct. 13, ct. 13-1) [4], a Takxke B cT. 259
I'paxxnanckoro koaekca PecyOnuku bemapyce, uMmeroieil ckopee JeKiapaTUBHBIN,
HEXEJH MPAKTHYECKU 3HAYUMBIH JIJT TPaBONPUMEHUTEIS Xapakrep [5].

Takast MOMBITKAa CKaTh BeCh 00BEM IMPaBOBON WH(OpPMAIMU O TIOHSITHH, CO-
Jep>)KaHUH, CyOBEKTHOM COCTaBe, OCHOBAHMSIX NMPHU3HAHUS HEICHCTBUTEIBHBIM, II0-
PANIKE 3aKIIOUCHUS, U3MEHEHUS, PACTOPKEHUS W MpeKpalieHus OpayHOro JI0roBopa
70 pa3Mepa JABYX CTaTeil MpeCTaBIsAETCS HEJOCTATOYHOW, MOCKOJIbKY BIIEYET BO3-
HUKHOBEHHE MPOOEIIOB B MPaBe.

Bo ucnonHeHne W pa3BUTHE 3aKOHOIATEIBHBIX HOPM MUHHUCTEPCTBOM FOCTH-
i PecryOnmku benmapych Obuta mMpeAnpHHSTA TIOMBITKA MPEAYNPEKACHUS psiia
npoOJieM B 00JIaCTH IOpUINYECKOTO 0OpMIICHHUS 3aKJIF0YeHUs OpayHbIX JOTOBOPOB
MOCPEJACTBOM M3JIaHUsI YKa3aHUs O MOPSJIKE HOTAPUAILHOIO yJOCTOBEpEeHHsS Opau-
HOTO JIOTOBOpa, YTBEPXKICHHOTO MPHKa30M MUHHCTEpPCTBA FOCTUIIMK PecrmyOmuku
benapyces Ne 243 ot 15.11.1999 r. [6]. OnHako JOKYMEHT HE Aaj OTBETOB Ha PsiJl He-
ypEryJIUpPOBaHHBIX BOMPOCOB M UMEJ CKOpee MPUKIIATHOE U Pa3bSICHUTEILHOE 3HA-
YeHHe.

[TocranoBnenne Ilnenyma BepxoBHoro Cyma PecnyOomuku benapych ot
22.06.2002 r. Ne 5 «O mpakTuke NMPUMEHEHUS CyJaMH 3aKOHOAATEIbCTBA MPHU pac-
CMOTPEHHUU JIeJl O PACTOPKEHUHU OpaKa» JaeT TOJKOBaHUE HOpMaM, COJepKaIIuMCs B
ct. 13 KobC [7].
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BmecTe ¢ TeM mpaBONpUMEHHTENb CTAJKUBAETCS C TAaKUMH MpOoOeIaMH, Kak
OTCYTCTBUE ONpEJICICHUSI TIOHITHUS «OpauHbIil IOrOBOP», MEPEUHS CIIEUUATbHBIX OC-
HOBaHUM HENIEUCTBUTEILHOCTU OpayHOro JAOroBopa, Oosiee AeTalIbHOW perjiamMeHTa-
MU NpeaMEeTHON obnacTu cornamenus. OTCyTCTBUME YKa3aHHBIX HOPM B paMKax HH-
CTUTyTa OpayHOTO JIOrOBOpa YCIOXKHSET MPAKTUKY MPABONPUMEHEHUSI B HCCIIETye-
MOl 00J1aCTH, YTO €lIe pa3 CBUAETEIbCTBYET O HEOOXOAMMOCTH COBEPIICHCTBOBAHUS
CEMENHOTO 3aKOHOJIATENbCTBA, PETYIUPYIOIIEr0 OpayHO-TOTOBOPHBIE OTHOLLIECHUS.
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