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VIIK 347.122

I0. B. 3y6ens
benopyccruii 2ocyoapcmeennviii yHueepcumem

NPEUMYIECTBEHHBIE IIPABA YHACTHUKOB
XO3SAUCTBEHHBIX TOBAPUILIIECTB

B cootBercTBHH C 1. 2 cT. 63 I'paxkmanckoro xomekca Pecryonuku bemapychb
ot 07.12.1998 r. Ne 218-3 (manee mo texcty — ['K) x03siicTBeHHBIE TOBapHUIIEeCTBA
MOTYT CO3JIaBaThCs B (hopMe IOJHOTO TOBapHINECTBA M KOMMaHAUTHOTO TOBapHIIe-
cTBa. [N y9acTHHKOB IaHHBIX OpraHU3allMOHHO-TPAaBOBBIX ()OpPM 3aKOHOAATEIh-
CTBOM YCTAHOBIIEHEI CIIEYIOIME MPEUMYIIIECTBEHHBIE MpaBa:

® IIpaBO IIPEUMYIIECTBEHHOMN MOKYIIKH JONH (€€ YacTH) yYaCTHUKOB IIOITHOTO
TOBapHIIecTBa nepel HHEIMH Jinamu (4. 2 1. 1 ct. 76 T'K);

® IIpaBO NPEUMYINECTBEHHOM MOKYIKHA JONMH (ee 9acTH) BKIIAJUUKOB KOM-
MaHIUTHOT'O TOBapHUIIecTBa Ilepe]l TpeTbUMU JunaMu (mofn. 4 n. 2 ct. 84 T'K);

® IIPeUMYIIECTBEHHOE MPaBO BKJIATINKOB Iepe] IOTHBIMU TOBApHUILAMH IIPH
JUKBUAANMA KOMMAHAWTHOTO TOBAapHUIECTBA Ha MOJXy4YEeHHE BKIAIOB U3 HMYMIECTBA
TOBapUILECTBA, OCTABIIETOCS IIOCIE YIOBJIECTBOPEHMS TpeOOBaHUI €ro KpeauTOpOB
(. 2 ct. 85 TK).

[IpaBo mpeMMyIeCTBEHHOW MOKYNKH AONH (€€ 9acTH) YYAaCTHUKOB IIOJTHOTO
TOBapUILIECTBA Mepel HHBIMH JTUI[aMH.

B 3akoHomaTenbcTBE He IIpeAyCMOTpeHa IpoIeAypa OCYIIECTBICHHS IIpe-
MMYIIECTBEHHOTO IIpaBa yYYaCTHUKOB IIOJIHOTO TOBApHUIIECTBA Ha IOKYIKH JOJH.
Bu.2 n. 1 ct. 76 TK yka3aHo, 4TO peanu3alius AaHHOTO MpaBa OCYIIECTBISAETCS B
MOPSIAKE, ONpeAeNsieMOM YYpeIUTEIbHbIM JoroBopoM. CiemoBaTenbHO, MEXaHU3M
OCYyIIEeCTBIIECHUSI pacCMaTpHUBaEMOro IIpaBa JO0KEH ObITh YCTAHOBIIEH B yUpeIUTENb-
HOM JOroBOpeE IIOJIHOI'O TOBAapHILECTBA.

B cinydae Hamuuus HeyperylMpOBaHHBIX ydpeAWTEIbHBIM JOTOBOPOM BOIIPO-
COB TI0 pealu3allid UCCIeIyeMOro IIpaBa HeOOXOAMMO, Ha Halll B3TJLAJI, IPUMEHATD
MpaBUjia, YCTAHOBJIEHHBIE B 3aKOHOJATEILCTBE AJISl PeAN3allii MPEeUMYIECTBEHHO-
ro IpaBa YYaCTHHKOB OOIIECTBa C OrpaHMYEHHON OTBETCTBEHHOCTHIO HA IMOKYIIKY
nomu (ananorus 3akoHa (1. 1 cr. 5 I'K)).

Jns ogHO3HAUHOrO paspeleHus BOIpoca O BIOOpe CXOQHBIX OTHOIMIEHUM TIpH
IPUMEHEHHH TpaXXAaHCKOTO 3aKOHOAATENhCTBA MO AHAIOTMM CIeAyeT IOMOIHUTH
myHKT 1 crateu 76 I'K 9acThio 3 crnemyromero coaep:xaHus:

«IpernMy1iecTBEHHOE MPABO MMOKYNKH JOIH (€€ 9acTH) yIaCTHUKOB ITOJHOTO
TOBapUIIECTBA B YacTHU, HEYPETYJIHPOBAHHOW yYpEIUTENHHBIM JOTOBOPOM, OCY-
IIECTBIISIETCA IPUMEHUTENBHO K YCIOBHSM M TOPAIKY, NPeAyCMOTPEHHBIM IIyHK-
ToM 2 ctaTthi 92 "Hactosgmero Koxaekcay.

[IpaBo mpeuMyIecTBEHHONM MOKYIIKM JONHW (€€ 9acTH) BKIaJYMKOB KOMMaH-
JUTHOTO TOBAPHUILECTBA NIEPE] TPETHUMU JIUIIAMHU.
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Morunesckuit HHCTUTYT MBJ]

Iloanysktom 4 1. 2 ct. 84 I'K ycTaHOBIEHO, 9TO BKIAJYUKA KOMMAHAUTHOIO
TOBapHIIECTBa MONB3YIOTCS MPEUMYIIECTBEHHEIM Iepe]] TPEThUMU JIULAMHA TPaBOM
IIOKYTIKH JOJH (€€ 9acTH) MPUMEHUTENFHO K YCIOBUAM H HOPSAKY, IIPeXyCMOTPEH-
HBIM 1. 2 cT. 92 T'K, a UMeHHO TipaBUiIaM, 3aKpeILUICHHBIM JIJI IIPEUMYIIECTBEHHOTO
IIpaBa Y4aCTHUKOB OOIECTBA C OTPAaHUYEHHON OTBETCTBEHHOCTRIO HA TTOKYTIKY JOJIH.

Takoit mogxoy 3aKoHOATENS TIPeACTABISIETCS HaM BEpPHBIM, TaK KaK YeTKO 3a-
KpeIUsieT MeXaHHW3M paspelleHhs JOOBIX BOIPOCOB, KOTOPHIE MOTYT BO3HHKHYTH
[IpH peaTH3alliy MpaBa IPEUMYIIECTBEHHON MOKYIKH JOJIH (€€ 9acTH) BKIAIIUKOB
KOMMAaHJIUTHOT'O TOBapUINIECTBA Mepe]] TPETbUMHU JTUIAMHU.

[TpenMyniecTBEeHHOE TIPaBO BKJIAJAYMKOB Iepel IMONHBIMH TOBApUILIAMU TPU
JUKBUAAIMA KOMMaHAUTHOTO TOBApHUIIECTBA Ha MOJydYeHHEe BKIIAIOB U3 UMYyNIeCTBa
TOBapHILECTBa, OCTABIIETOCS MOCHe YIOBISTBOPEHUS TPpeOOBaHMI ero KpeAUTOPOB.

YcranoBnenHoe B 1. 2 ct. 85 'K npemMymecTBeHHOE MpaBO BKIAJIMKOB IIE-
pel TIONHBIMU TOBapUIIaMy IPH JIUKBUJAIIMA KOMMaHAWTHOTO TOBAPHUIIIECTBA HA 110-
JTydeHWe BKJIaJOB U3 MMYIECTBa TOBAPHUILECTBA, OCTABIIETOCS IMOCIE YAOBIETBOpE-
HUs TpeOOBaHUIl e€ro KpeaUTOpPOB, BHIAENAETCS CPEeOU WHEIX MPEeUMYIIeCTBEHHBIX
TIpaB yYaCTHUKOB KOMMEPUECKUX OpTraHU3aIlnii.

Tak, mpeuMyIIecCTBEeHHEIE TpaBa YYaCTHUKOB KOMMEpPUYECKMX OpraHW3alluii
IIPEACTABIAIOT c000ii 0c000e CyOBEeKTHBHOE MPaBO, IIPEAOCTABIECHHOE B YKa3aHHEBIX
3aKOHOM CITydasx y4aCTHHUKaM IOPHIMYECKOTO JIMIA C [ETbI0 00eciedeHrsT BO3MOXK-
HOCTH YIOBJIETBOPEHHUS UMYIIECTBEHHOr0 UHTEpeEca B MEPBOOYECPETHOM MOPSAIKE IO
CpaBHEHUIO C TPeThUMM JnliamMu. bolee TOro, XxapakTepHBIM UX MPU3HAKOM SBIISETCS
0co0BIit ctocob 3amuThH B BUIe UCKa O TIepeBOie MpaB U 00s3aHHOCTeH MOKyImaTers.

Uccnegyemoe mpaBo B CBOIO Ouepedb YCTAaHABIWBAET MCKIIOYUTENHHO OdYe-
PEOHOCTH OJTyYEHHUS BKIAIOB IIPH JIMKBUAAIMA TOBapUIecTBa. B mogoOHBIX cuTya-
IIUSAX HU BKJIAJYMKaM, HA IIOJHBIM TOBAapHWIaM, HY TOBApHIIECTBY He TpeOyeTcs Bo-
JMEU3bABICHUA JIIS OCYIIECTBICHHUS yKa3zaHHOTro npaBa. [[puMeHUTENbHO K JaHHOM
CUTyallMu HapyIleHHe MPeUMYIIeCTBEHHOTO IpaBa BKJIATUMKa TOBapUInecTBa OyaeT
SBJIATECS HAPYIIEHUEM caMO# IpoIleyphl IMKBUIAIIMN U HUKAKOTO MepeBoia IpaB 1
00s13aHHOCTEM NMPUMEHAThCS He OyaeT.

CrnenoBarenbHO, GOPMYITHPOBKA «IPEUMYIIECTBEHHOE NPAaBO BKIATIMKOB IIe-
pel TONHBIMU TOBapUIIaMy IPH JIUKBUJAIIMA KOMMaHAWTHOIO TOBAPHUIIIECTBA HA 110-
JTydeHre BKJIAJ0B U3 MMYIIECTBA TOBAPHUILECTBA, OCTABIIETOCs IMOCIE YAOBIETBOpE-
HUS TpeOOBaHMIA ero KpeAUTOPOBY, ABIAETCA HEKOPPEKTHOM.

B cBs3u ¢ 3THM mpeacTaBiseTcs HEOOXOOUMBIM BHECTH CleAyIOIIHe W3MeHe-
HUA B IyHKT 2 ctaThu 85 I'K, a *MEeHHO HaHHBIN MyHKT W3JI0XKUTH B ClIeAyOmeil pe-
JAKIIWN:

«Ipu nuKBMAALMM KOMMAaHAWTHOI'O TOBApHINECTBAa, B TOM 4YKCIE B CIydae
SKOHOMHYECKON HECOCTOATEIHLHOCTH (0aHKPOTCTBA), BKIATINKHA B IIEPBOOYEPETHOM
TIOPSJIKE MOTYT TMOJYYUTh BKJIaABl U3 UMYIIECTBA TOBAPUIIECTBA, OCTABIIETOCS IIO-
cJie YOOBIIeTBOpEHHUs TpeOOBaHMIt €ro KpeAUTOPOB.
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JlaHHBIE M3MEHEHHsA AaKIEHTUPYIOT BHHMAaHWE Ha OYEPEOHOCTH IONydeHUS
BKJIQJIOB IIPH JIMKBUIAITHN TOBAPUINECTBA W MO3BOIAT W30€XKAaTh IMyTAHUITHI IPH BEI-
JIeJIEHUH TIPEeUMYIIECTBEHHBIX MPaB, 3aKPEIUICHHBIX B 3aKOHOIATEIHCTBE.

VJIK 342.417:351.72:336 (100)
E. ®. Heawikesuy
Bumeb6ckuii 2ocyoapcmeennulii yHusepcumem
um. Il. M. Maweposa (benapycyw)

KOHCTUTYIIMOHHAS PETJIAMEHTAIIUA
OCHOB ®PUHAHCOBOU CUCTEMBI
B 3APYBE)KHBIX CTPAHAX

KoucTuTynuu Beex 3apy0exHBIX roCyAapcTB MpUAAIOT UCKIIOYUTEIhHOE 3Ha-
YeHHe perjaMeHTalnd GUHAHCOBON CHCTEMEI KaK OJHOTO W3 Ba)KHEHIIHX (PakTOpoB
obecrieueHns CTaOMIIFHOTO Pa3BUTHS SKOHOMHKH. Tak, B bensrum periameHTanuu
¢uHaHCOB nocaseHa Yacth V Korcrutyunu, I'epmanuu — paspen X OcHOBHOrO 3a-
xoHa ®OPI’, I'penun — rmaBa 6, Ilonbme — pasgen X, Pymeiaun — gacts VI, Cnose-
HUM — 1aBa VI, @uansaguu — rmasa 7, lseiinapun — rnasa 3, [lIsenuu — riasa 9.

CrnexyeT BRIOENUTH psll OOIMUX MPUHIUAIIOB, IPeIyCMOTPEHHBIX Ui OrOIKeT-
HOM CHCTEMBI B KOHCTHTYIHSAX 3apyOeXHBIX CTpaH. B OonpmMHCTBE 3apyOeiKHBIX
cTpad Gromker npuHMMaeTca Ha omuH rop (bembrus, bonrapus, lanus, Wcmanus,
Uramms, Pymeiaus, CrnioBerus, XopBaTus u 1p.). OgHAaKO psAA KOHCTUTYLHH MIpemy-
cCMaTpUBaeT BO3MOXKHOCTh NMPUHATHS OrokeTa Ha JBa roja Wwid Ha Oonee JIUTeNb-
HBIHA cpok (4. 2 cT. 110 OcHoBHOTO 3akoHa OPT, 4u. 6 ct. 79 Koncturyuuu I'perum,
§ 3 m1. 9 Koncturyun llIsenuu, § 66 ®opmer npaenenus Ounnsaaun). Kak npasu-
70, GUHAHCOBEIM Tojf HaYWHAeTca | SHBaps, HO BCTPEYAIOTCA AOCTATOYHO YacTO M
HcKIovYeHns: B BemukoOputanuu, lannu u Ha ManbTe oH HcumcisieTrcs ¢ 1 anpens,
Hopserun u IlIBeruu — ¢ 1 nronsa. KoncTuTynmm 3apy06eXHBIX CTpaH XapaKTEPH3YIOT
OromkeT KaK LeJOCTHBIN TOKyMEHT, KOTOPBIN JOJDKEH BKIIFOYATh JIUIIL caMble 00Iue
MOKa3aTeld roCyJapCTBEHHBIX JOXOIOB M pacXol0oB. BONBIMIMHCTBO KOHCTUTYLIMI
3aKpeIITIOT TpeOOBaHUS IeJIEBOrO MCNONb30BaHU OIOKETHBIX CPEICTB U TONBKO
Ha OCHOBaHWM MPOEKTOB, YTBEPXKIEHHBIX NapnameHToM. Hampumep, Konctutynus
IITBennm mpennuceiBaeT: «l ocyapcTBEHHBIE CpelCcTBA HE MOIYT PacxoJ0BaThCS
HHa4e, 9eM 3T0 yctaHoBWI Pukcmar» (§ 2 ri. 9).

OmHEM W3 OCHOBOIIOJATAIONIMX IIPHHLIMIIOB SBJISETCS CcOaTaHCHPOBAHHOCTH
oromxeta. Tak, B Koacturynun Ouraaanm 3anucano: «Cojepxamyecs B OlopkeTe
ACCHTHOBaHMWA IOJDKHBI TOKpPHIBAThCA AoxomaMm» (4. 2 § 67 DopMbl mpaBieHUS).
B Koncturynuu Ilomemmu 1997 . ycTaHOBIIEH 3ampeT Ha MOKPBITHE «OIOIKETHOTO
IehuITa MyTeM B3ATHSA 00S3aTeNIbCTB Mepe]] NEeHTPaIbHEIM 0aHKOM TOoCyapCTBay
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