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Takum o6pazom, aeiicTBrue KoHIEMINN TEMIOCHA0XEHHUS B YaCTH pealTH3aIliH
CTpaTernieCKHUX MOJOKEHHM 10 PA3BUTHIO TEINIOCHAOKEHHS, 3aKIIOYAIOIIMXCH B UC-
KIIFOYEHHH TTOCPETHUKOB IIPH ITOCTABKE TEILIOBOM SHEPIHH MOTPEOUTENI0, OrpaHnde-
HO B OTHOILIEHWH JIMII, He UMEIOMINX HEMOCPEACTBEHHOIO MIPUCOSANHEHHS K TeILIOo-
BOI1 ceTH SHeprocHabxaromiell opranuzanuu. Kak npeacrasnsgeTcs, AN yCTpaHeHUS
JaHHOM KOJUIM3MM CIIeyeT BHECTH COOTBETCTBYIOIIME W3MEHEHHS B 3aKOHOJATelb-
ctBo Pecryomuku benapycs, perynupyroree OTHOIIEHHS B cdepe TeILIOCHAOKEHMS.

V]IK 343.85
C. B. Ky3bsmenkosa
Axademuss MB]] Pecnybnuxu bBenapyco

CIIEIIU®UKA COIUAJIBHBIX ®YHKIIUHA
YI'OJIOBHOI'O HAKA3AHUS B BUJAE APECTA

B coBpeMeHHBII IIepro] pa3BUTHS Halllero o0IecTBa yroloBHOE HaKa3aHUE B
BUJIE apecTa, SIBISAACH OJHOM M3 Mep rOCyJapCTBEHHOTO MPHUHYXICHHS, UTPAeT He-
MaJOBaXHYIO posib B 60phbe c mpectymHocThO. ConnansHas HEOOXOAMMOCTE HO-
BOJIGHO IIMPOKOT'O MCIIONIB30BaHMS apecTa B cdepe OOpPHOBI ¢ MPeCTYIMHOCTHIO OIpe-
IensieTcs TeM OOCTOATENhCTBOM, YTO 3a IOCTeAHee NeCATHICTHEe KPUMHHOTCHHAS
00CTaHOBKa B CTpaHE HACTONBKO OCIOXHUJIACH, YTO TMPECTYIHOCTH IPEICTaBISAET
c000ii pealbHYIO YIpo3y COIMAIBLHO-3KOHOMHYECKOMY Pa3BHTHIO FOCYAapCTBA M €T0
HAMOHAIILHOM 0E30IMaCHOCTH.

[TosToMy mpaBUIBHOE ONpeAeleHHEe OCOOEHHOCTEH COIMATIBHBEIX (YHKITHIA
Haka3aHWs B BHJE apecTa, a TaKXe COBEPIIECHCTBOBAHHWE NEATEIEHOCTH OPTraHOB U
apecTHBIX JOMOB, UCHOJHSIONIMX JaHHOE HaKa3aHWe, SBJSETCS ONHON W3 aKTyallb-
HelmmX 3a7a4 paBoBO HAYKU U IPAKTUKH OOPBOEI ¢ IPeCTYTHOCTEIO.

YcTaHoBneHO, UTO MF00as GYHKIMS HaKa3aHWUsS BCETAa MMEET CBOE 3aKpernie-
HHUE B JIEHCTBYIOIIEM 3aKOHOIATEILCTBE. YTOJIOBHOE HaKa3aHUE B BUIE apecTa UMeeT
KaK MpaBoBEIe, TaK U couranbHble QyHKIUH. CyIIHOCT MpaBOBHIX QYHKIWN HaKa3a-
HHUS COCTOMT B TOM, YTO apecT BEICTyIAaeT B Ka4eCTBE MEpPhI PeaTU3alii YTrOJIOBHOM
orBeTcTBeHHOCTH. ColanbHble QYHKIIMH apecTa BBIPAXAIOTCS B TOM, UTO JAHHOE
HaKa3aHWe MIPEACTaBISIET Co00# cpecTBO 60PEOBI C MPECTYITHOCTRIO, 3aIUTEI O0IIe-
CTBa OT MOCATATENIECTB HA OCHOBHBIE €0 TIEHHOCTH.

ITo yrBepxknuenuto Kapma Mapkca, HakazaHHE €CTh «CPEICTBO CaMO3aIlUTHI
00IecTBa MPOTHUB HAPYIIEHUS YCIOBUH €ro CyIIecCTBOBAaHMUS, KAaKOBBI OBl HU OBLIH
3TH ycloBus». [I[puMeHeHHe HAKa3aHUSA B BUJIE apecTa 3a COBEPIIEHHOE MPeCTyILIe-
HHE He TONBKO MO3BOJNSET B ONMpeNEIeHHOM Mepe BOSMECTHTD YIepO, MPUYHHEHHBIH
IPECTYIUIEHHEM, ¥ BOCCTAHOBUTH OOIECTBEHHBIN MOPSIOK, HO U YKPEITUTh COIAE-
HBI KIMMAT TTOCPEACTBOM CO3JaHUS Y TpaXIaH YBEPEHHOCTH, YTO IOCATATEIHCTBA
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Ha MpaBa, CBOOOIHI M OOINEeCTBEHHBIE HHTEPECH HE OCTAlOTCH 0€3 BHHMAaHMS TOCY-
JIapcTBa, KOTOPOE IPUMEHSET K HApyIIUTENIM KapaTelbHbIe MEPHI BO3EHCTBHA.

HeobxoauMo MOA9epKHYTh OAHY BaXXHYIO OCOOCHHOCTH, KOTOpas 3aKirovaeT-
CS B TOM, YTO OHH B CBOEH COBOKYITHOCTH 00Pa3yrOT MEXaHU3M JIOCTHIKEHHUS ITOCTaB-
JICHHOU IeJW YTOJIOBHOW OTBETCTBEHHOCTH. BMecTe ¢ TeM colualibHble (YHKIUH
HaKa3aHWd B BHJE apecTa MOXHO IPEICTABUThL U MHAYe, a HIMEHHO KakK pojb, KOTO-
PYIO BBIMIOJIHSAET Haka3aHHE B ONpEAEICHHOE BpeMs, MPH OIMpPeIeleHHBIX 00CTOs-
TENIbCTBAX U B OTHOLICHUH KOHKPETHBIX CyOBEKTOB MIPECTYILICHHUS.

ConuanbHable PYHKIHM apecTa ONpeAelsoT, 9TO B cllydae MPUMEHEHHUS K JIH-
Iy, COBEPIIMBINEMY IIPECTYILIEHUE, YCTAHOBICHHEIX 3aKOHOM MEp MOXET OBITH BOC-
CTaHOBJICH HapYIIeHHEIH OOIIECTBEHHEINH MOPSAAOK, 3arjaXeH HaHEeCEHHBIN moTep-
TIEBIIIEMY Bpel, VAOBIETBOpEeHa 00IIeCTBEHHAS MOTPeOHOCTh B HaKa3aHUH BHHOBHO-
0, yKpeIUIeHa Bepa B CIIOCOOHOCTH MPaBOOXPAaHUTENHLHBIX OPraHOB O0OPOTHCS C Ipe-
CTYIIHOCTBIO M 3alllUINATh IIpaBa M 3aKOHHBIE WHTEPECHl IpaKaaH, oOliecTBa HIIH
roCyJapcTBa.

CommansHoe 3HaYeHNe apecTa COCTOUT B TOM, UTO JaHHOe Haka3aHHe Ha Ipo-
TSOHKEHUM MHOTHX JIET pacCMaTpPUBAETCS KaK CPeJCTBO OOpBOBI C IMPeCTYyMHOCTHIO H
PEryJIATOp MOBeIeHHUs JoIeid, BCTyIalOMMX B KOHQIMKT C YTOJIOBHEIM 3akoHOM. Ha
pasNMYHBIX 3TAllaX Pa3BUTHS YEIOBEYECKOMN ITUBIIIH3ANN FOCYJAPCTBO C MIOMOIIBIO
YTOJIOBHOTO HakKa3aHWS IMBITAETCS PENIMTh ONHY 3alady — 3alllUTUTh OOLIECTBO OT
IPECTYIHBIX MOCATATENHCTB.

[lenecooOpa3HO OTMETHTbH, UTO COITHANIbHEIE (PYHKIMH apecTa BRIpAXAlOT HE
TOJIEKO CBOMCTBA OTHAENBHEIX €ro 3JIEMEHTOB, HO M MPHUCYINHEe JaHHOMY HaKa3aHWIO
crieruguIecKre CIocoOsl BO3IEHCTBUS HA OOMMIECTBEHHBIE OTHOIIECHHS, BO3HUKAIO-
M€ B CBA3U C COBEpPIICHUEM IMPECTYIUICHUS. Takue OTHOIIEHUS BO3HHUKAIOT MEXIY
TOCYJapCTBOM B JIMIlE OpraHa JO3HaHHS, CIIEAOBaTelNsd, MPOKypopa, CyAa, aaMUHH-
CTpaIli¥ apeCTHOTO JIOMA W JIMIIOM, COBEPIIUBINMM MpecTyIuieHre. Kax sl u3 3Tux
CyOBbEeKTOB MMeeT OIpefielieHHble MpaBa W COOTBETCTBYIOINHE OOA3aHHOCTH. Tak,
IPECTYIMHUK 005M3aH IMOHECTH HeOJIaronpUsTHEIE ITOCIEACTBHS, CBSI3aHHEIE ¢ HaKa3a-
HueMm. C Ipyroit CTOpoHEI, cy[ (OpraH JO3HAHWS, ClefOoBaTels, IPOKypop) BIIpaBe
IIPUMEHHUTH IPUHYAUTENbHEIE MEPBI BO3JEHCTBUA K TaKoMy JUIy. IIpaBo Ha3BaHHEIX
rOCYJapCTBEHHBIX OPTaHOB BO3NlaraeT Ha HUX OOS3aHHOCTH IPUBIIEKATh JIUIO K yTo-
JIOBHOM OTBETCTBEHHOCTH, a CyJ — Ha3Ha4YaTh Haka3zaHue. TakuM o0pa3oM, colraib-
Hble (QYHKIMM HaKa3aHWS aKTUBHO YYAaCTBYIOT B 0OeCIIeUYeHUH pealu3alldi YrojoB-
HOM OTBETCTBEHHOCTH M HaKa3aHMS.

Companbable QYHKIIMH HaKa3aHWs B YrOJIOBHOM TIpaBe OOBIIHO HMEIOT 00-
Wi, pa3BepHYTHIH Xapakrep. OHU HampaBJieHEBI, MPEXIE BCETO, Ha pealn3alldio
YTOJIOBHO# IIOJUTHKYU B 60pE0e ¢ pecTymHOoCThI0. CllelyeT OTMETHUTD, YTO COIHAIIb-
Hble QYHKIMH HaKa3aHWS B BUJAE apecTa MPOSBIIOT ce0sA M JEHCTBYIOT B IpoIecce
IpUMeHeHHs (Ha3HA4YeHUs, WUCHOJHEHWS W OTOBIBAHHS) NaHHOrO HakazaHus. OHu
BCer/la KOHKPETHBIE, UMEIOT aJpECHBIH XapaKTep U 00A3aTeNbHO MPeIyCMaTpHBAIOT
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WHIUBHAYaNBHEIH U JuddepeHIMpoBaHHBIN OAXO0MA, 4 TaKKe YIeT 0COOEHHOCTeH
Pa3IHYHBEIX CyOBEKTOB 00MECTBEHHBIX OTHOIICHHIA.

Kak mucan b. YTeBckuii, yrpo3a Haka3zaHUEM BOCHUTHIBAET, MEHAET CO3ZHAHME,
YKpeIuisieT MOpaIbHBIE KadecTBa, OCO3HAHWE HPABCTBEHHOU MOPOYHOCTH IIPECTYII-
JeHus, yoexaaeT MAaTKMX W HEYCTONYMBEIX JIOEH, AeWCTBYsS Ha HUX OpraHU3YIO-
muM o6pazoM. Tak, mpegycMaTpuBaeTcs BIUSHUE YTOJIOBHO-IIPABOBOTO 3aIllpeTa, YTO
CTUMYJIHPYET 3aKOHOIOCIHYIIHOE IoBeAeHHe. Henp3s He YIMOMSHYTh W €IIe OXHOM
3aKOHOMEPHOCTH: CONMAJIbHEIE (PYHKITUHM HaKa3aHWSI HEe MOTYT CYIIECTBOBAThH CaMH
o cebde. I ux 3¢ heKTHBHOM peaTH3anuy HEOOXOAUMO CO31aTh HAIIeKAIHe IIpa-
BOBBIE YCJIOBHS, KOTOPEIE OYIyT OKa3BIBaTh BIMSHUE U 00ECIIEIUBATE ITONHOIICHHYIO
peanusaimio paccMarpuBaeMbeIx (pyukuuit. tak, oT KauecCTBEHHOTO IIPaBOBOTO pe-
TYJIMPOBAHHUSA COLMATBHBIX QYHKITUI Haka3aHWs B BUAE apecTa BO MHOT'OM 3aBHCHT U
YCHEILIHOE JOCTH)XEHHE LIeJIEH YTOJIOBHON OTBETCTBEHHOCTH.

Takum obOpazoM, HakazaHWe B BHE apecTa IMPUMEHIETCA HE TOIBKO B IEIIX
BOCCTaHOBJICHHS CONHMAJILHOM CIIPaBeIIMBOCTH, HO TaKXe W B IENIX HCIPABICHHS
OCYXJIEHHOTO W MPEAYIPEeXIeHNS COBEPIICHHS HOBBIX MPECTYILUIEHUH. YTOIIOBHOE
Haka3aHWe B BHJE apecTa HOCHT BCETJla CTPOr0 MHAWBUIYAIbHBIH XapakTep, TO €CTh
TIPUMEHSETCS TOJIBKO K JIMITY, COBEPIIMBIIEMY IIPECTyILUIEHHE, U HE PaclpoCcTpaHIeT-
cs Ha Japyrux Jmil. [Ipu Ha3HaYeHHH apecTa BRIPAXXaeTCsA OTpHUIAaTeIbHAI MOpaIbHAS
1 IIPaBOBas OIEHKAa KaK COBEPIICHHOTO OOIIECTBEHHO ONMacHOro MOCTYIIKA, TaK U JIH-
11a, ero coBepimBIiero. ['ocynapcTBo, Haka3sIBas BAHOBHOTO, OCYXXJIA€T €TI0 IPOTH-
BOIpaBHOE NoBelaeHWe. [IpH 3TOM BOCCTAHOBJICHHE COIMAILHOW CIIpaBeIHBOCTH
KaK IIe]Ib YTOJIOBHOTO HaKa3aHMs OIpedelsieT, YTO KaXIoe JINI0, COBEPIIUBILEE IIpe-
CTYIUICHUE, OJKHO OBITh HaKa3aHo.

OueBUAHO, YTO BCE MPECTYIUICHHUS — 3TO CBOSOOPA3HEIN yaap M0 COUUATBEHOMY
TIOPSAIKY, CHCTEME COLMATBHBIX IIEHHOCTEH, a TakkKe MpaBaM JTUYHOCTH. Tak, Koraa
COLIMANIGHBIA TTOPSIOK BBIXOIUT H3-TI0J KOHTPOIS TOCYIapCcTBa, TO COIHANIbHAS
CTPYKTYpa obmecTBa aehopMHPYETCI U pa3pyIIacTcs.

Ilenecoo6pa3HO OTMETHTh, YTO HEPEAKO IETH CMEIMUBAIOT C (GYHKIHSIMH
Haka3aHusa. Ecid 1en Haka3aHHWS — 3TO T€ COIWAllbHO 3HAYMMBIE TMO3UTHBHEIE pe-
3YJBTATHI, K JOCTH)XEHHUIO KOTOPBIX CTPEMUTCS TOCYAApCTBO U OOIIECTBO, IPUMEHSIS
HaKa3aHWe 3a COBEPIIEHHE TPECTYILIEHU, TO QYHKIUSA IpeICcTaBiIseT coboil BHEII-
Hee MPOSBJICHNE CYITHOCTHRIX 0COOSHHOCTEN HaKa3aHuU.

Ilonaraercs, 4T0 HEOOXOAUMO BBIIEITUTEH CICAYIOIIHE COMUATIBHEIE (YHKITHH
HaKa3aHWUsA B BHJE apecTa: 1) Ipexkae BCcero, apecTy CBOMCTBEHHBI KapaTellbHas H
BocIUTaTenbHas GyHKIUKA (00e 3TH QYHKIHMH TOJDKHEI 00A3aTENIEHO COIYTCTBOBATH
IpyT OpYyTy, Tak Kak kapa 0e3 BOCITUTaHWS MpEeBpalIaeTCs B MECTh, YTO HEIOIyCTH-
MO, & BOCIHTaHHEe Oe3 Kaphl — 3TO yXe He Haka3aHWe; IPH 3TOM BOCIHMTATEILHAs
pOJIb HaKa3aHUs CBS3aHa C TEM, YTO HaKa3aHUEe BERIpAXAET OTPUIATENBHYIO PEeaKIIUIO
00ImecTBa W rocy1apcTBa Ha COBEPINEHHOE IIPECTYILICHHE); 2) BOCCTAHOBHTEILHAS
GbyHKIM Haka3zaHus (BKIFOYArOINas IMOMPABKH, PECONMATH3AINIO OCYKICHHBIX U UX
COIMANBHYIO aJalTAllHIO ITOCIIE OCBOOOXKIEHUS OT HaKasaHHA); 3) OXpaHHUTEILHAs
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(3akimrodaeTcs B 3alIWTE JIMYHOCTH, OOMIECTBA U TOCYapCTBa OT MPECTYIHBIX MOCS-
raTellbCTB); 4) MpeaynpeauTebHas (BRIPaXKaeTCs B IPeAyIPEeXICHHH MPeCTyILUICHHMA
KaK CO CTOPOHBI OOIIecTBa B IIEJIOM, TaK M CO CTOPOHBI JIUI], paHee COBEPIIUBIINX
IpPeCTyILIEHHE; TTPUYeM IIPEBEHTHBHOE BO3ICHCTBHE HaKa3aHUs SBIAETCS pe3yibTa-
TOM JIBYX 3JIEMEHTOR: MOPHUIAHUS U YCTpaIlleHus); 5) npodunaktuueckas (3aKimroda-
€TCS B BO3ACHCTBUM HA CO3HAHME JIIOACH C IENBI0 BOCIUTAHUS, (OPMHUPOBAHUS Y
HUX YB&XEHHS K MpaBWiaM OOIIEKHTHS, MPABOBHIM W COIHAIGHEIM LIEHHOCTSM);
6) GYHKIIMS COIMANEHOTO KOHTPOIS (COMAIbHEIN KOHTPOIb €CTh CII0C00 caMOpery-
JAIAA OOIMECTBEHHOH CHCTEMBI, IPEACTaBISIONINI COO0M COBOKYIHOCTH HOPM H
IIeHHOCTeH, 00NagaromXx MO OTHOIICHHIO K WHIWBUAY NPUHYAWTEILHOW CHIIOH, a
TaK)Ke CAHKITUH, IPUMEHAEMBIX B IIEJIIX OCYIIESCTBICHUS 3THX HOPM U IIeHHOCTEH

OueBUAHO, YTO HAKa3bIBas MPECTYIHUKA, OOIIECTBO HE JIOJDKHO TEPEXOIUTH
ompezelieHHbIe TPaHUIlbl, 9TOOE He HaKa3bIBaTh B AabHEMIIeM ceOs U He CcTaTh 3a-
JIOKHUAKOM KpuMHHATH3amud. [losToMy rinaBHBIM JOJKEH CTaTh TE3UC O TOM, 4UTO
JUITY, COBEPUIMBIIEMY NPECTYILIEHHE, NOMKHO OBITh HA3HAYEHO TaKOe HaKa3aHHe,
KOTOpOoe OBUIO OB HEOOXOIUMBIM U JOCTATOYHEIM IS €70 COI[MAIBHOTO BOCCTAHOB-
JICHUS ¥ HeAOIyIEeHUS COBEpIIeHU HOBEIX mpecTymieHui. Conuansabie QYHKIIMHA
apecTa I03BOJISIOT 00bEMHEE | TIy0Xe pacCMOTpeTh 0COOEHHOCTH JaHHOTO HaKa3a-
HUS, UCCIIEIOBATh €r0 KaK COIMOJIOTMIECKYIO KaTeTOpHUI0 B COIMAILHON CHCTEME
«HaKa3aHue — JIMIHOCTh — 00mecTBOY». JlaHHBIN MOIX04 BeChbMa IIEpCIIEKTHBEH B BbI-
IOJTHEHUH IIeJle W 3aAad, MOCTABIICHHBIX Iepe] YTroJIOBHBIM HaKa3aHWEM, YIOJOB-
HBIM M YTOJIOBHO-HCITONHUTENBHBIM 3aKOHOJATEIHCTBOM B pealiu3alldd €ro Kak
cpencTBa 60PBOEI C IPECTYITHOCTBIO.

VJIK 347.6
H. I'. Kynakoea
Boponescckuii uncmumym @CHH Poccuu

IOPUIUYECKASI OTBETCTBEHHOCTD
KAK BA3HUC CEMENHO-IIPABOBOM
OTBETCTBEHHOCTH

IOpuaugeckoit OTBETCTBEHHOCTH, Pa3IMIHBIM ee MPOOJIEMHBEIM W CHOPHBIM
BOIIPOCaM B OTEUECTBEHHOW IMPaBOBOM Hayke Bcerja MPUAABAIOCH HEMAJIOBAXHOE
3HaueHre. CeMelHO-IpaBOBas OTBETCTBEHHOCTH — 3TO ocobas cdepa COMUANHHBIX
B3aMMOOTHOIIIEHUH, T/le MEePEIIETEHO JOCTATOYHO MHOTO HEOAHO3HAYHEBIX CUTYyalui
¥ HEJIOTUYHBIX Ha MEPBBIA B3I 3MHU30/I0B, TPEOYIOMIMX CKOpPEHIIero pa3pemeHus,
IIpeXXJie BCETo, Ha 3aKOHOJIaTeNhHOM ypoBHe. Hayka ceMeifHOTo nmpaBa Ha CEroqHSIII-
HUU JeHb yIenseT HeJIOCTaTOYHO BHUMaHUs MpobiieMaTuke OTBeTCTBeHHOCTH. Ilpa-
BOHAPYIIEHUs ¥ IPeCTyIUICHUs, COBEpIIAIOIINECs B CeMeitHOM cdepe, 10 CHX TTOp He
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