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BPAYHBIN JIOTOBOP B 3APYBEKHBIX CTPAHAX.
CPABHUTEJIbBHAS XAPAKTEPUCTHKA
N IIYTU COBEPIIEHCTBOBAHUA

Takoe moHATHE Kak «OpadHbIil JoroBOpY, B Pecirybmuke benapycs mosBuiiocs
HeJJaBHO, a IMEHHO 3aKJIOYeHUe JaHHOTO BHJA JOr0BOpa CTajl0 BO3MOXKHEIM C IIpH-
HATHEM W BCTYIUICHHEM B 3aKOHHYIO criry 1 ceHTsa0ps 1999 roga Komekca Pecmy6-
muky benapyck o 6pake u cembe. ITockonbKy Takoe OHATHE MOXHO CIATATh HOBEII-
N0l B OpadHO-CEeMEMHBIX OTHOIIEHUSX, HE yAUBUTEIHHO, YTO OHO BBI3BIBAET MAaCCy
BOIIPOCOB KaK CO CTOPOHEI IOPHCTOB, TaK M CO CTOPOHBI I'pakAaH, >KeJIaroIuxX 3a-
KIIIOYUTH JOTOBOP AaHHOTO poAa. CTOUT OTMETHTH, B CTpaHax OJIMDKHETO U JaJIbHETO
3apy0exns. bpauHbIii oroBop urpaeT OONBIIYIO PONbL B XKU3HU PAOOBHIX IpaKIaH,
IIoMorasi UM OTpajguTh ce0s OT Pa3IMYHOro poAa HEMPUATHOCTEN M HEOKUITAHHOCTEMH
B Clly4ae pacTOp)KEeHHHU Opaka.

Opnnaxo Ha Tepputopun Peciry6miku benapycs moHsTHE «OpadHEIN TOTOBOPY
II0Ka eIle HeAOCTaTOYHO PacCIpOCTPAHEHO U rpaxKJIaHe C OIacKoW M HEeJJOBEPUEM OT-
HOCSTCS K JaHHOMY BHIY AOTOBOpA.

CeromHs kxonmudecTBO OelOpycCKMX map, 3aKiIovaromux bpadnriil Torosop,
JOBOJBHOE HU3KOE. MOIO0KEHB CIUTAIOT, UTO, 3aKitodas OpadHbIil JOTOBOP, OHM
CTaBsiT IMOJ, COMHEHHE UCKPEHHOCTh CBOMX YYBCTB IO OTHOIIECHHIO JPYT K ApYry, a
HEKOTOpas 4acTh HACEIEHUS POCTO HE JKelaeT IPUHUMATH TaK HA3bIBAEMYIO 3alajl-
HYI0 MOZY.

U mpexzae Bcero 3aech cliefyeT YJUTHIBaTh TaKON (pakTop, Kak CIaBSHCKUN
MeHTaIuTeT. Beasr B Hamieil cTpaHe IIpH 3aKiIIOYeHUH Opaka B OTHOIICHHMSX H3Ha-
YaIbHO MPEBAIHMPYIOT JIMYHBIE HEUMYIIECTBEHHBIE OTHOIICHWS, OCHOBAaHHBIE Ha Ta-
KHX TTOHATHSX, KaK «JIFOO0BEY, «BEPHOCTE», «B3aHMOYBaXXEHHE» M TaK Jjajee, a O Ta-
KX MOHATHAX KaK «AMYIIECTBEHHBIE TIpaBa», «00IIas COBMECTHAs COOCTBEHHOCTEY,
«MMyIIeCTBeHHbIE 00s13aTeNbCTBa», BCIOMUHAIOT PeIKo, IoJjaras, YT0 UMYIIeCTBEeH-
HBIE IOTOBOPBI MEXIy CylpyraMu — 3TO He 4TO MHO€, KaK OJHa U3 HOT HeJOBEpHS,
KOTOpasi OIIONLISET HCKPEHHE YyBCTBA M BeJET K pa3pyILIEHUIO CEMBbH.

Kpome 31Oro, aktyansHO# mnpobGiaeMoil JaHHOTO BOIpOca SBISAETCS cirabas
paBoBas WHGOPMHUPOBAHHOCTH HACEJIEHUS B COBOKYITHOCTH IIOPO# C MX MPaBOBOMU
0e3rpaMOTHOCTBIO. BONBIMMHCTBO rpaXkAaH MPH 3aKIF0YeHUH Opaka Aake He 3HAIOT O
CYIIECTBOBaHUM TAaKOr0 BUAA JOroBopa MO0 e MMET MOBEpXHOCTHBIC 3HAHMIL.
A Mexay TeM, ocHOBHad (QyHKIUs GpavyHOro JOroBOpa — peryisTUBHAs, IOMOYb CY-
IIpyraMm 3apaHee n30exaTh BO3MOXHBIX KOH(QIMKTOB IO MOBOAY WMYyIIecTBa, KOTO-
phIe B IOCIEAYIONIEM IMPUBEN OB K pacTOpXKEHHIO Opaka.
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Ceroans cymnpyxeckue Iaphbl HaIllei CTpaHbl BCe ellle He MOTYT PEMIMThCS Ha
BCECTOPOHHEE YPETyJIHpPOBaHHE CBOMX OpadHO-ceMEWHBIX NpaBoOTHOIIEHUH. [lan-
HBI (DakT moOyKaaeT K IMIPOBEACHHIO IIHPOKOMacIITabHO#i HHPOPMAITHOHHOK pabo-
ThI, a B JTaJIbHEHIIIEM U MPU3EIBA CYIIPYTOB K 3aKII0UEHUIO0 OpavHOro JOTOBOpA KaK CO
CTOPOHBI O0IIECTBEHHOCTH, TaK ¥ CO CTOPOHEI TOCyAapcTBa.

s pelieHus JTaHHOTO BOIIPOca ClieyeT 0OpaTUThCS K MPaKTUKe IPUMEHEHUS
aHAJIIOTMYHBIX JIOTOBOPOB B CTpaHaX ONMKHEro W JallbHero 3apyoOexbs. [Ipoananu-
3UpOBaB OpadHBIE AOTOBOPEI APYTHX CTPaH MHUPa, MOKHO TIEPEHATH TOJIO0XUTEIBHEIE
ACIIEKTHI IIPaBOBOT'O PETYIUPOBAHUS.

ITpu coritacoBaHuM yClIOBU OpavHOTO KOHTPAKTa aMEepPUKAHCKUE Mapsl MOTYT
IPeAYCMOTPETh IIPaKTUIECKH BCe aCHeKThl OyayIieil cCOBMeCTHOM Xu3HU. Takum 06-
pa3oM, Cyipyrd MOTYT OTOBapHUBaTh HE TOIHKO MMYIIECTBEHHEIC MPABOOTHOIIEHUS,
HO U JTMYHBIE HEMMYIIECTBEHHBIE NMPaBOOTHOIEHU. OIHAKO U 3[1eCh €CTh OTpaHU-
YEHHS: 3alpellleH0 OTOBApUBATh Y9acTHE CYIIPYTrOB B BOCIIMTAHUM JETEW U pelaTh, C
KEM OHHM OCTaHyTCS B ciIydae pa3pbiBa OTHOIIEHUN. CTOUT OTMETHUTH, YTO CY] Ipa-
BOMOYEH pa3pemaTrh BOIIPOC O TOM, HACKOIBKO OBUTH CIIpaBeJIUBEI YCIOBUS, OTOBO-
peHHBIE B OpayHOM KOHTpAaKTe.

B ITlonbme mpaBOOTHOMIEHHWS CYHpYroB peryiaupyroTcs Hopmamu Kogmekca o
cembe U oneke (KCO) ot 25 despans 1964 r. (turyn I «CynpyxkecTBo» BKIIOYaeT
pa3zeNsl, peryJIupyrolre BOIPOCHl 3aKI0OYeHHs Opaka, HMYIECTBEHHBIX OTHOIIE-
HU# cynpyroB 4 T. 1.). 1 momsa 1965 1. Berymun B cuiry 3akoH 1965 r. «O MexmyHa-
POIHOM YacCTHOM TipaBe», cT. 17 § 2 pasgena V «bpak» koToporo ompegenser 6pax
KaK «UMYyHNIeCTBEHHBIE OTHOIIEHHS, BO3HUKAIONIIME U3 UMYIIECTBEHHOTO OpadyHOro
ZIIOTOBOpPA, KOTOPBIE PEryJIUpPYyIOTCsS OOIMAM HAIIMOHATBLHBEIM MPAaBOM CTOPOH Ha MO-
MEHT 3aKJIOUEHUS JOTOBOPAY.

B ITombine Takxe npenycMOTpeHa perucTpamys OpadHbIX JOrOBOPOB B CIIEIIH-
ATBHOM peecTpe Ui BO3MOXXHOCTH NONy4IeHHs HeoOX0quMoi HHGOpMAalliy 3auHTe-
PECOBAaHHBIM JIMIIaM (B YACTHOCTH, KPEIUTOPAM).

ObmacTs ceMelHOro 1 HACJIeICTBEHHOIO MpaBa OgHa U3 Hanbolee CIOXHBIX U
oApo0OHO yperyIupoBaHHBIX obiacTell paBa B ['epmanuu. B »Toit cTpaHe paccMmat-
pUBaEeMBIiA HHCTUTYT MOy4HII KyJa Ooliee IIHPOKOe pacHpoCTpaHEHHE, YeM Ha JaH-
HBIii MoMeHT B PecrryOnmke benapyce.

MBI curTaeM, MPUINHON STOMY MOCTYXKUJIO TO, 9YTO B HEMELKOM I'PaXXAaHCKOM
3aKOHOJIaTEIIbCTBE CYIIECTBYET CAMOCTOSTENbHEIN pa3dell, B KOTOPOM ColepKaTcs
KaK TOJIOXKEHUs ¢ MpsSMOM perjiaMeHTammeil ¢opM, BHAOB, COASpXKaHUA U IOCIe-
CTBUI OpavyHOro JOTOBOpA, TaK U IEJBI psAJ CONPOBOXKAAIOIMNX MOAOOHBEIE JOTO-
BOpHBIE OTHOIIIEHUS CTaTel, KOTOPhIE OTHOCATCA K YIIPaBIEHUIO, pa3ely, JApEeHHUIO,
HACJIeJOBaHMIO, ITepeiade MMYIIeCTBa CYIPYroB; WX IpaBa, 00S3aHHOCTH M OTBET-
CTBEHHOCTD IIpH 3TOM IIepe] TPETBUMHU CTOPOHAMU H T. [I.

U3 camoro ompeneneHuss OpadHOro JoroBopa cilexyeT, YTO ero IeJbIo SIBIsIeT-
CS COBMECTHOE PEryJIMpOBaHHAE WMYIIECTBEHHBIX OTHOINEHUN MApTHEPOB: UCKIIOYE-
HU€ MPEAYCMOTPEHHOI0 3aKOHOM PETyIUpPOBaHUS U OIpeAelieHNe UHIWBHAyaIbHOU
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MMYIIECTBEHHOW OOIIHOCTH WM pa3feIbHOCTh HMyIIecTBa. Takoe HHIUBHIYATHHOE
peryJMpoBaHye B paMKaX JOrOBOpa OXBaTHIBAET BCE APYTHMe OTHOCAMMECS K Opaky
OTHOIIECHHS CYNPYTOB MK UX OTHOIIEHHE K TPETHUM CTOPOHA.

Opanmysckuii ['paxganckuii kogekc ot 21 mapra 1804 r. (®I'K) turyn V
KHUTH TpeTbell «O OpadHOM JOTOBOpEe W O PEeXKUME MMYIIECTBEHHBIX OTHOIICHUI
MeXIy CyNpyraMm» peryupyeT 3aKOHHBIH U JOTOBOPHEIM PEXUMEI UMYIIECTBa CY-
mpyroB (ct. 1387-1581 ®I'K). BpauHslii KOHTpaKT IOKEH OBITH COCTAaBIIEH MO 3a-
KIIFOYEeHHS Opaka W BCTYIAeT B CHIIY C MOMEHTA peructpanuu 6paka (ct. 1395 OI'K)

CornacHo 3akoHOAarenbcTBY OpaHimm OpayHbii ZOrOBOp AODKEH 00NanaTh
TaKUM [IPU3HAKOM, KaK ITyOJHYHOCTD, T. €. er0 CoAepKaHue JOIDKHO OBITH JOCTYIIHO
VTS 3aUHTEPECOBAHHEIX JTHII.

IMoxBoAs UTOT BEIMIEU3IOKEHHOMY, MOXXHO cielaTh BRIBOA, 9To Bbpaunsrit go-
roBop B PecmmyOnmuke benapych 1o OTHOIIEHHIO K 3allaflHBIM CTpaHaM HMEET CIe[y-
IOIIUE OTIMIUATENBHEIE YEPTEL:

B Pecrrybmuke Benapyces cymectByer TaiiHa 6padHoro moroBopa. Bo MHorux
3apyOexXHBIX cTpaHaX, Takux kak [loneimma u ®paHnus, HaNpOTUB, oOecledYeH CBO-
OOAHEI JOCTYN AJIS 3aWHTEPECOBAHHBIX JIMI, KaK IPABUJIO KPeIUTOPOB, IJIs O3Ha-
KOMJICHUS ¢ coJiepkaHueM OpaqHoro JOroBopa.

B nHameit crpane bpadHsiii JOTOBOP pEryiIHpyeT TOJNHGKO HUMYINECTBEHHBIE OT-
HoweHus cynpyroB. [IpeagmeTom OpadHOTrO HOrOBOpa B 3apyOEKHBIX CTpaHAX MOTYT
OBITH HE TOJNEKO MMYIIECTBEHHEIE, HO | JIFOOBIE APYTHE OTHOIICHHUS MEXIY Cylpyra-
MH.

B Pecny6nuke benapych W3MeHUTH yCIOBHS OpadHOro JOrOBOpa BO3MOXKHO
TpU B3aUMHOM COTJIACHH CYTIPYTroB, B cTpaHax 3anaxHoit EBponsr u CIIIA sTO BO3-
MOXHO TOJIBKO 110 PEIIEHHUIO CY/a.

3akoHOAaTeNh JOHKEH MPOAHATM3UPOBATH 3aKOHOAATEILCTBO IPYTHX CTPaH H,
BO3MOXXHO, TIEPEHATh HEKOTOPEIE OCOOCHHOCTH AJIS YIydIIeHHs IIPaBOBOTO PEryIH-
poBaHus 6pauHoro gorosopa B PecryOnmuke benapych U TeM caMbIM MPUBIIEYE TPaX-
JaH K 3aKIFOYSHHIO JaHHOTO BHUA JOTOBOpa. JTO MO3BOJIUT U30eXkaTh BO3HUKHOBE-
HUS TakuxX MpobiieM, Kak BhIIJIaTa ATUMEHTOB, pa3liel UMYIIecTBa B clydae pacTop-
JKEeHHUs Opaka.



