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OBBUHSAEMBIN B YT'OJJOBHOM ITPOLIECCE:
YYACTHHUK UJIN CYBBEKT?

THE ACCUSED IN CRIMINAL PROCEEDINGS:
THE PARTICIPANT OR THE SUBJECT?

Annomayusa. [lannas cmamus npeocmasisem coO0U UCCIe008aHUue NOHAMUS UH-
Cmumyma 008UHSEMO20 8 Y20JI08HOM Npoyecce, KOMOPblll HANPABIeH Ha obecneveHue npae
U 3GKOHHBIX UHMeEpPeco8 npas 008uHAeM020. B uacmnocmu, Ha ocrhose Oeticmeyouje2o 3a-
KOHOOamenbCmed, HayuHblX NyOIuKayuili U pabom yYeHblX paccmMampusaemcs U aHaiusupy-
emcsi nowsimue 006unsemo2o. Cmamuvs cOOEPAHCUM AHATU3 MHEHUL YYEeHbIX O MPAKMOGKe
NOHAMUSL 00BUHAEMO20 KAK YHACMHUKA Y20I08H020 NPOYeccd.

Summary. This article is a study of the notion of the Institute of the accused in the
criminal process, which aims at ensuring the rights and legitimate interests of the rights of
the accused. In particular, on the basis of current legislation, scientific publications and
works of the scientists analyzed the concept of the accused. The article contains the analysis
of opinions of scientists about the interpretation of the concept of the accused, as a partici-
pant of the criminal process.

Knrwuesvie cnosa: yeonosnuiil npoyecc, y4acmHuk y20108H020 Npoyeccd, Npoyeccy-
albHOe NOJI0JCEHUe, NPedsapumesibHoe ciedcmaue, 008UHAEMbIIL.

Keywords: criminal trial, the participant of the criminal proceedings, the procedural
position of the preliminary investigation, the defendant.

Kaxnoe pelicTByroliee JUI0 B YTOJOBHOM IIPOLIECCE BHINOJIHAET OTBEACHHYIO
eMy poiib. B cooTBercTBMM ¢ 3ajayaMu WIM HMHTEPECAMH, KOTOPbIE MPU3BIBAIOT
OCYIIECTBIISITh B YIOJOBHOM IpOIIECCE OMNPEAENECHHOE JIMILO, 3aKOH HAJENseT €ro
HEOOXOIMMBIMU JIJISI 3TOTO MPaBaMH U 00SI3aHHOCTSIMH, YCTaHABIMBAET TapaHTUU HX
peanmu3zanuu. OOBUHSEMBIM — [EHTpalbHas (Qurypa yrojoBHOTO Ipolecca,
MOCKOJIbKY BCE MPOU3BOJICTBO TMPOBOJUTCS 1O TOBOAY THPEIBSIBICHHOTO €My
oOBuHeHus. [IpuBnedeHune nvia B KauyecTBe OOBHUHAEMOIro Bie€deT 3a COOOM €ro
HPAaBCTBEHHbBIC CTPAJaHMs M [EPEKHUBAHUSA, CTAaBUT II0J COMHEHHUE YECTb,
JOCTOMHCTBO M J00OpO€ UMS, CONPOBOXKJAETCs, KaK MPaBUJIO, OTPAHUYEHHEM €ro
npaB ¥ CBOOO, MOPOXKAAET BO3MOXKHOCTh IIPUMEHEHUS K HeMy Haka3aHus. [loatomy
O0OBHHSAEMBIIl BCeTja 3aMHTEPECOBAH B JIEJIE.

Cpenu y4YacTHHKOB YTOJIOBHOTO TMpoOIlecca, JUYHO 3aMHTEPECOBAHHBIX
B UCXOJ€ Zieaa, 0c000€ MECTO 3aHMMAET OOBUHAEMBIN KaK JIHUI0, UHTEPECH KOTOPOTO
OoJiee BCETO 3aTparvBarOTCs B XOJI€ PaCcCIICOBAHMS U PA3PEIICHUs YTOJIOBHOIO Aeia
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B CBSI3U C BO3MOXKHOCTBIO IPUMEHEHUSI K HEMY MEp MPOLECCYaTbHOTO NPUHYKICHUS
Y TJIaBHBIM 00pa30M IMPHUBJICUECHUS €r0 K YTOJOBHON OTBETCTBEHHOCTU. ECcTecTBEHHO,
YTO BOINPOCY O TMPABOBOM CTATyce OOBUHAEMOTO YJIEISAJIOCh M yACISIETCS
3HAYUTEIBHOE BHUMAHUE B TEOPETUYECKUX UCCIIEIOBAHUSAX.

Hayynas snureparypa, TOCBAILIEHHAs IMPOLECCYaTbHOMY  IOJIOKEHHIO
OOBHHSEMOTO B YyrOJOBHOM IIpOIlECCe, JOCTaTOYHO MHOTrooOpasHa. (OJHAKO
c pactaiom CCCP u poXIeHHEM [EeMOKpPAaTHYECKOTO rocynapcTBa PecmyOnuku
benapycp, ¢ mnocneayromuUM TPUHITAEM HBIHE JEUCTBYIOIIMX YTOJOBHOTO H
VYT0I0BHO-TIPOIIECCYANTBHOTO KOJeKcoB PecnyOnuku bemapych, MHOrue mNO3HLIMH
HE OTBEYAIOT COBPEMEHHBIM 3ajadyaM OOIIECTBEHHOTO Pa3BUTHUSI, MPUOPUTETHBIM
HaIlpaBJICHUEM KOTOPOTO SIBIISETCS 3aIUTA JTUYHOCTH.

HeobxoaumMo OTMETUTH, YTO HCCIEAOBAHHME MPOLECCYATHHOTO TMOJIOKEHUS
0OBHHSEMOTO 3apOIUIIOCH B JOPEBOIIOIMOHHBIN MEPUOJI U MPOIOKUIIO Pa3BUBATHCS
Jlajee Ha JOBOJIbHO BBICOKOM YPOBHE COBETCKMMU YUECHBIMH.

Y HCTOKOB 3TOr0 MCCIEIOBAHUS CTOSIJIM TAaKWE BUJHBIC MPOLECCYATUCTHI,
kak M.C. CtporoBuu, B.3.JIykameBuu, A.P. Muxaiinenko, C.B. Ilo3HbIies,
B.A. Crpemosckuii, JI.M. Kapneesa, P.JI. Paxynos, N.JI. ®oliannknii u ap. Ux
JOCTUKEHUS TIPEeXJe BCEro0 U OBUIM MOJOXKEHbI B OCHOBY 3aKOHOAATEIHHOTO
3aKpEIUICHUs] PABOBOTO MOJI0KEHUS 3TOTO YYACTHHUKA B YTOJIOBHO-IIPOLECCYATbHOM
3aKOHOJATENbCTRE.

Kacasice Bonpoca o moHaTHr 0OBUHSAEMOTO B YTOJIOBHOM IMPOIIECCE, U3BECTHBIN
JIOPEBOTIONUOHHBIN mporieccyanuct U.S. @oitHuikmii oTMeda, 9To «OOBUHSIEMBIH,
HECOMHEHHO, B HAIIIEM NPEABAPUTEIBLHOM CIICICTBUHA HE MPU3HACTCA CTOPOHOM; EMY
HE MPUHAMICKUT MpaBo (GOpMaTLHON 3alIUThI, MPOLIECCYaNIbHbIE €0 MpaBa KpailHe
orpanuueHsl» [1, ¢. 94]. CnenoBarenbHO, XOTSI aBTOPOM U HE ObLIO CHOPMYITUPOBAHO
MOHSATUE OOBUHSEMOTO, OJHAKO UM OBUI CHIEJIaH aKIEHT Ha TO, YTO B YTrOJOBHOM
MpoIECCEe MPEABAPUTEIIBHOE CIICACTBUE OCYLIECTBISIETCS C YYacTHEM JIaHHOU
npolieccyanbHOM (UTYphI, KOTOpasi B TUIaHEe 00€CTIeUeHUs CBOEH 3aIlUThl HAXOAUTCS
B 3aTPYJHHUTEIBHOM IOJ0KEeHUH. [IpnunHoi aTOMy, o MHeHuto M.51. @omnunkoro,
SBJISIETCA TPEXKJE BCEro TO, YTO OOBHHSIEMbIM Ha yKa3aHHOW CTaJuU Mpolecca
pacnoJiaraeT OrpaHMYECHHON COBOKYITHOCTBIO IPaB, KOTOpasl HE MPEAOCTABIISIET €My
HEO0OXO0MMON BO3MOKHOCTU 3(G(PEKTUBHO 3alMIIATHCS OT OOBUHEHHUS. CXomHOM
Touku 3peHus npuaepxkuBaercss u C.B. Ilo3HbIEB: «...Ha TPEABAPUTEIHLHOM
CIEACTBUU y HAC 3alIuTa He jaomyckaercs. CrenoBaTesibHO, OOBUHSIEMBIH JIMIIb CaM
JUYHO MOET OCYILIECTBIISITh HA MPEIBAPUTEIILHOM CIIEICTBUU MPEIOCTaBICHHbIE
eMy 3akoHOM TmpaBa» [2, c. 42]. Takum o0pa3oMm, aBTOp, paBHO Kak U
N 5. ®oliHuIKKM, HE MaeT IOHATHS OOBHHIEMOIO, OJIHAKO 0003HA4YaeT, 4To Yy
JAHHOTO Y4YacTHMKAa Ha CTaJuMd NPEABAPUTEIBHOTO CIICICTBUS HE MOXKET OBITh
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3allUTHHUKA, a OTO SBISACTCS OJHOW u3 TMpoOJjeM, KOTopas 3aTpyIdHSET eMy
OCYLIECTBJIEHUE €T0 3aIUTHI.

ITo muenuto M.C. CtporoBuya, «0OOBUHSEMBIM SIBJISIETCS JIMIO, B OTHOIIICHUH
KOTOPOTO CJIEJICTBHEM COOpaHbl J0Ka3aTelbCTBA, MAIOIIME OCHOBAaHUE I €ro
OOBMHEHHMS B COBEpILICHUU TNPECTYIUICHUS, M KOTOPOE€ HA OCHOBAHUU JTHUX
JIOKa3aTEIbCTB B YCTAHOBIICHHOM 3aKOHOM IMOPSAKE IMPHUBICUYEHO K YIOJOBHOM
orBeTcTBeHHOCTH» [3, c. 32]. OH mNOAYEpPKHYJ, YTO «OOBHHSIEMBIA SIBIACTCS
IEHTPATLHONH (UTYPOH, BOKPYT KOTOPOH KOHIICHTPUPYIOTCS TPOIECCyaTbHBIC
JNEUCTBUSI OPraHOB CIIEJCTBUS, IPOKYPATYphl, CyJla U JPYTUX YYACTHUKOB MPOIECCar»
[3, c. 32].

[Tosuumnio M.C. Ctporouua pazgensini B.A. CTpeMOBCKHI, KOTOpBIM MO
OOBUHSIEMBIM TOHUMAJ «OJHOTO M3 CaMbIX AaKTUBHBIX U CaMbIX JIESTENbHbIX
YYaCTHUKOB YTOJIOBHOTO TIpoIlecca — JIMIO, B OTHOIICHUH KOTOPOTO COOpaHBI
JI0OCTaTOYHBIC JOKA3aTeIhCTBA, N300JIMYAIOIINE €T0 B COBEPIICHUN MPECTYIICHUS, U
KOTOPO€ HAa OCHOBAaHMU JTUX JIOKA3aTENbCTB MPUBJICYEHO K YrOJIOBHOM
OTBETCTBEHHOCTH B Topsake, npeaycmorpeHHoM YIIK». UM sxe Obuto oTMedeHO:
«... OOBHHSIEMBIN BCErJla HAXOUTCA B LIEHTPE YroJoBHOTO Mpotecca. [To moBoay ero
NesitHui BO30YK/IaeTcs, paccielyeTcsl U pacCMaTpUBAETCs B Cy/I€ JI€J0, B OTHOILIEHUH
€ro CyJ JOJDKEH IOCTaHOBUTh NPUTOBOpP, NPUMEHHUTh K HEMY MEpy HaKa3aHHs
win omnpabaatey» [4, ¢. 113]. OOBUHSAEMBIH — 3TO «IIPEAIOIaraeMblii BHHOBHHUK
npectyruieHus» [4, c. 129].

[To muenuto A.P. MuxaiiieHKO, «OOBHHSIEMBIH —  3TO, MPEXKIE BCETO,
JUYHOCTh, (PU3WYECKOE JHUI0 CO CBOMMHU CONUAIBHBIMH, OWOIICHXWYECKUMHU
KayecTBaMM, oOJjajarouiee KOMIUIEKCOM IpaB W OO0S3aHHOCTEH, CBOWMCTB H
COCTOSIHUM, OTHOILICHUM, CBA3aHHBIX C I[PUBJICYECHUEM €ro K YIOJOBHOU
OTBETCTBEHHOCTH [35, C. 93].

B.I'. HukynuH, B CBOIO 04epe/ib, IPAKTUYECKH 110 AHAJIOTHH C YTBEPKICHHEM
B.A. CtpeMoBckoro ompenenuia 0OBUHSEMOIO KaK «JIHII0, B OTHOIIEHHUH KOTOPOTO
coOpaHbl JJOKA3aTelbCTBA, W300JIMYAIONIAE €r0 B COBEPIICHWU NPECTYIUICHUS, H
KOTOpPO€ Ha OCHOBE 3THX JOKAa3aTeIbCTB B YCTAHOBJIEHHOM 3aKOHOM HOPSJIKE
MPUBJICYEHO K YTOJIOBHOM OTBETCTBEHHOCTH. OOBUHSEMBIM — 3TO JIMIIO, KOTOPOE
OOBHUHSAETCS B COBEPIICHUHU MPECTYIUICHUS W KOTOPOE JlaeT MOKa3aHUs MO IMOBOIY
PEABSIBICHHOTO €My OOBUHEHUS» [6, C. 6].

[IpouieccyanbHOE MOJOKEHUE OOBUHAEMOIO MPOA0HKAET UCCIEIOBAThCSA U HA
COBPEMEHHOM 3Tarle, B TOM YUCJE 3TOT BONPOC NPUTATUBAET BHUMAHUE U HEKOTOPBIX
OCIIOPYCCKUX aBTOPOB.

Tak, H.T. BepenguukoB paccMaTpuBaeT JIMYHOCTh OOBHUHSEMOIO  Kak
«KOHKPETHOE JIMIO, KOTOPOE XapaKTEPU3YETCs MPOSBICHUSMU CBOUX CBOMCTB Kak
B OCHOBHBIX cdepax JeATeIbHOCTH BCSKOTO YeJOBEKa, TaKk M B cheruduueckoi
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IIPaBOBOM chepe MpHu peaanu3ainuy CIeIUaIbHOTO MPABOBOTO CTATyCa W BHITIOJIHCHUN
MIPAaBOBOM COUAIBLHOM posn» [7, ¢. 49].

A.A. KpaBueHKO, MO CyTH, BOCIHPOM3BOAMT HOpMY CT. 142 VYrosoBHO-
npoueccyanbHoro kojaekca BCCP 1960 r. m yka3plBaeT, 4TO «IpU HAJIUYUU
HEOOXOJMMBIX JIOKA3aTENbCTB, JAIONIMX OCHOBAaHUS IS TPEAbABICHUS JIHILY
OOBHHEHHSI B COBEPIICHUM MPECTYIUICHUS, CIEA0BAaTe]Ib BHIHOCUT MOTHBUPOBAHHOE
MIOCTAHOBJICHUE O MPUBJICYCHUH €ro B KauecTBe o0BuHsieMoro. C MOMEHTa MPUHATUS
TaKOr0 IMOCTAHOBJICHUS JIMII0O CTAHOBUTCS OOBUHSAEMBIM U MPUOOpPETAET BCE IMpaBa
00BUHAEMOr0, BKJIFOYasi TPaBO UMETh 3alIUTHUKAY |8, C. 6].

AHanmu3upys TpolecCyalbHBIM cTaTyc nopo3peBaeMmoro, A.A. KpaBueHko
0003HAYaeT, 4YTO «IOJ03PEBAaEMblii HMMEET TMpaBO JaBaTh I[OKa3aHUS WIH
OTKa3bIBAThCS OT J1auW MOKAa3aHWM, MPEACTABISTH JI0Ka3aTeNIbCTBA, 3HaTh, B UEM €r0
OOBHHSIOT U T. .». Takum 00pa3oM, Ha HaIll B3TJISAI, aBTOP CTPEMUTCA MOKa3aTh, YTO
JMII0, KOTOPOE BOBJIEYEHO B MPOLECC B KA4YECTBE IOJO3PEBAEMOI0, YXKE CMEIO
MOKET HMMEHOBATbCS OOBHUHSEMBIM. JTO €Ille pa3 MOATBEPXKIAECT AKTYaJIbHOCTb
poOIeMBbl pa3audmsl MOJ03peBaeMoro U ooOBuHsIeMoro. Ha mocnenHioo mpobiemy
Obu1 oOpamien B3risan u FO.J[. ManbkoBa. Vcciemyst mponeccyaiabHBIH CTaTycC
[0JI03PEBAEMOr0, OH CHEeNlal BbIBOJ, YTO «UHCTUTYT I0JI03PEBAEMOI0 OCTaBAJICA
HEONpeEICHHBIM Ha MPOTSHKEHUU MPAKTUYECKU BCEH MCTOPUU PA3BUTHSI YTOJOBHO-
MPOLIECCYaIbHOM HAayKM M MOJO03PEBAEMBIM JOBOJIBHO YacTO OTOXKAECTBISETCS
¢ obBuHsAeMBIMY [9, c. 11].

O6o3Haums cBoe oTHOIIeHNE K oOBuHsIEeMomy U Tipodeccop C.B. bopuko. On
NPUCOEANHUIICS K YCTOSIBHIEHCSA MO3UIIMHU, YTO «OOBUHSIEMBI — 3TO LIEHTpaJbHAs
¢urypa yrojoBHOro Impolecca, TMOCKOJIbKY BCE€ MPOU3BOACTBO IMPOBOJIUTCS
10 TIOBOJY TMPEIBSBICHHOTO €My OOBUHEHMs». B »3Toil CBs3u, OTMEYaeT aBTop,
«YTOJIOBHO-TIPOIIECCYANIbHBI  3aKOH  MPEIOCTaBIsieT OOBUHSEMOMY  IIMPOKHE
BO3MOHOCTH JIJIs 3aLIUThI CBOUX PAB M 3aKOHHBIX UHTEepecoB» [10, c. 55].

AHanu3 BBILICIPUBEACHHBIX MO3ULHMN MPEAONpeneseT MOJIyYEeHHUE OTBETa
Ha CIIOpHBIM  Bompoc: «TOXIEeCTBEHHbI JIM B YrOJOBHOM IPOIECCE MMOHATHS
"yuyacTHHUK" U "CyOBEKT'"»?

B TonkoBom cnmoBape pycckoro a3bika C.M. OxeroBa ‘y4acTHUK — 3TO TOT, KTO
y4acTBYeT B yeM-HUOYAL . [loHATHE «ydacThe» B OJJHOM U3 3HAUYCHUM OMpPEaAeIIsieTCs
KaK ‘IesITeIbHOCTh 10 COBMECTHOMY BBIMIOJIHEHUIO YEero-HUOY[b, COTPYIHUYECTBO
B 4eM-HUOYJp’. YuacTBOBaTb — 3HAYUT ‘MPUHUMATH YyYacTHE B 4YeM-HHOYIb’
[11,c.734]. Tepmun «cyObexkT» B ¢umocopuu o3HaA4YaeT ‘MO3HAIIMA U
JIEUCTBYIONTUIN YENIOBEK, CYIIECTBO, TPOTUBOCTOSIIEE BHEITHEMY MUPY KaK OOBEKTY
no3HaHus’. Bropoe 3HaueHHE NAHHOTO TEPMHUHA — ‘YEJIOBEK KaK HOCUTENbh KaKUX-
HUOYAb CBOMCTB’. CyOBEKT MpaBa — ‘JIUIO0 KaK HOCHUTENIb HOPUIUYECKHUX IpPaB U
obs3anHocTel’ [11, c. 657].
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B cuiy BBIIIEH3NTOKEHHOTO MOXHO CKa3aTbh, YTO OOBHHSEMBIN SBIISETCS
YYaCTHUKOM YTI'OJIOBHOI'O IIPOLIECCA, UIIH €T0 CYyOBEKTOM.

Takum oO6pa3zom, OOBUHSIEMBII OTHOCUTCA K T'PYIIE YYACTHUKOB (CYyOBEKTOB)
YrOJIOBHOTO TIPOIECCA, JUYHO 3aMHTEPECOBAHHBIX B HCXOJE Jeja. YTOJOBHO-
IpoLecCyaIbHbI 3aKOH HAJENSET JTaHHOTO yYaCTHUKA ONPECIICHHBIMU MpaBaMu U
00s13aHHOCTSIMU U 00s3bIBaE€T OpraH, BEAYIIMH YrOJOBHBIM MPOLECC, MPUHATH BCE
MEPBI K COOTIOICHUIO €r0 3aKOHHBIX ITPaB U UHTEPECOB.
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