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3aBeJOMO JOXHbIX MOKa3aHWM O MNPEeCcTynieHuM unm nuue, ero coBepLunB-
LeM, Npu NPOM3BOLCTBE [O3HAHWUS, CNeacTBUs unn cyaebHoro paccmoTpe-
HUS, Byay4n oduumansHO npeaynpexgeHHoiMm 06 OTBETCTBEHHOCTU 3a YKa-
3aHHble OesiHUS M OONpoLleHbl B KaYyecTBe CBUAETENEN, NepeBOLYMKOB UM
3KCnepToB noanexar OTBETCTBEHHOCTU 3a COOTBETCTBYHOLLEE NPECTYNieHne
npoTuB npasocyaus. CornacHo npumMmedanuto k cT. 402 YK He noanexat yro-
NIOBHOW OTBETCTBEHHOCTM MpPW OTKA3e WU YKNOHEHMW OT Aadu MnokasaHumn
NpOTMB caMoro cebsi, YneHoB CBOen ceMbu, BIN3KNUX POLACTBEHHUKOB.

Takum obpasom, npakTnyeckn ogobputenb 0cobo TSXKKOro npecTtynne-
HUS BO BCEX Cnyyasix NpUBIIEKAETCHA K OTBETCTBEHHOCTU anbTEPHATUBHO: Nn-
60 Kak coy4yacTHUK (NoacTpeKkaTesb) roToBALEroca npecrtynneHnd, nnbo 3a
HeJOHECEHMNE KaK rOTOBSLLErOCS, Tak N COBEPLUEHHOIO NMPECTYNIEHNSA, KpOME
B6N3KNMX POOCTBEHHUKOB, CBALLEHHOCITY>KUTENEN, Y3HABLUMX O MPECTYNIEHUN
Ha ncnoseau, U 3alUTHUKOB, Y3HaBLUMX O MPECTYNNeHMM BO BPEMS UCMOS-
HEeHUs1 CBOMX NMpodbeccnoHarbHbIX YHKUMN. OpobpuTtens Xe TSXKKOro npe-
CTYNSIEHNS NOANEXUT K Bbllle yKa3zaHHOM OTBETCTBEHHOCTU (3a HeOHeceHne
O MpPecTynfeHnn) ToNbKO B Crydadax, korga peyb MaeT O roToBdAllemca npe-
ctynneHnn. VI3 nanoxeHHoro cnegyet, 4To ogobputenb NpecTynneHus sB-
naeTcs caMOCTOATENbHbIM CYOBHEKTOM YrofilOBHOM OTBETCTBEHHOCTM Ha OC-
HOBaAHUW HOPM [OBYX WHCTUTYTOB (NGO coy4vacTus B NpecTynneHun, nudo
NPUKOCHOBEHHOCTU K MPECTYMNNEHMIO) B 3aBUCUMOCTU OT CTEMEHU TSHKECTU
NPeCcTynNeHns 1 xapakrepa ero AesHus.
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KOMMEPYECKWM NOAOKYMN: NOHATUE,
NMPU3HAKU U MEPbI MPOD®UITAKTUKA

TepMnH «KOMMepYeCKUn nogKyn» UCMNosb3yeTca Kak B YTofOBHOM KO-
nekce Pecnybnukn benapyck (nanee — YK) (ct. 252), Tak U B WHbIX HOpMa-
TMBHbIX NpaBoBbIX akTax. OH onpegenseTcsa Kak nosyyeHne paboTHUKOM UH-
AMBUOYyanbHOro npeanpuHUMaTens unv puanyeckoro nvua, He SABSHO-
LLIMMCA OOIMKHOCTHBIM JIMLIOM, AEHer, UeHHbIX 6ymar, NHOro nmyLiecTsa unm
ycryr MMyLLIECTBEHHOIO Xapaktepa 3a gencrsue (6e3gencreme) B HTepecax
AawLero, cBsi3aHHOE C BbIMOSIHAEMOW 3TUM NUuoM paboTonm u 3aBefOoMO
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CNocobHOEe MPUYNHUTL Bpen MHTepecaM COBCTBEHHMKA UMW ero KrineHTam,
nnbo npenocTaBrieHne Takoro Bo3HarpaxaeHud. B naHHom ctaTtbe TepMuHBbI
«KOMMEPYECKUIN MOAKYMN» U «HE3aKOHHOEe BO3HarpaxaeHuve» MOXHO cyuTaTtb
NOEHTUYHBLIMU, T. K. HE3aKOHHOE BO3HarpaxkgeHue nosiyd4aeTt TONbKo paboT-
HWK MHOMBUAYaNbHOro NpeanpuHumMaTens unm puan4eckoro nuua.

[MyTem uccnegoBaHus pasfnUYHbIX UCTOYHMKOB WHAOPMauUM MOXHO
BblpaboTaTb crnegyoLlmne npusHaku KoOMMepyeckoro nogkyna:

1. WmeeT He3akoHHbIN xapakTep. Ho Bo3HarpaxaeHue B kayecTtse bnaro-
AAPHOCTW, T. €. eCTb BO3HarpaxaeHue He 6onee 10 6a30BbIx BENMWUYMH, NPECTYM-
HbIM JesTHUEM He SBMISIETCH: ecnv Bo3HarpaxgeHve He 6bino obycriosneHo 3a-
paHee, OTBETCTBEHHOCTb 32 KOMMEPYECKUA MOAKYM UCKITHOYaeTCs.

2. 3aBepLlleHHOCTb gesHuda. Ecnn npouecc NpUHATUA pabOTHUKOM He-
3aKOHHOrO BO3HarpakaeHusa He 3aBepLuuscs, To 3TO AedHune ByaeT knaccu-
doMUMpOBaTLCA KaK NOKyLLUeHWe Ha COBepLLUEHWEe AaHHOro NpecTynneHus.

3. HesakoHHOe BoO3HarpaxgeHwe npuHumarowero nuua. lNpegmeTom
KOMMepYeCKoro nogkyna siBAsTCs AeHbrU, LeHHble Bymarn, nHoe mmylle-
CTBO, a TaKXe ycnyrm umyLleCTBEHHOro xapakrepa, B TOM Crly4ae ecrnv OHU
ABMNAITCA HE3aKOHHbLIM BO3HarpaxaeHnem cooTBeTCTBYyoLero nuua. He mo-
ryT ABNATLCA NPegMeToOM KOMMEPYECKOro Noakyna ycnyrn HemartepuanbHOro
Xapaktepa, Takke [OKYMEHTbl, KOTOopble [aloT MpaBO Ha 3aHATUE onpeae-
NEHHON OOIMKHOCTW.

4. Ycnosne 06e3BO3Me3QHOCTU BoO3HarpaxgeHus. Ecnn mmywecTtso
nnu ycnyru 6e1nm onnadeHsbl COOTBETCTBYHOLLMM KONMYECTBOM JEHEr, TO eCTb
10 6a3oBbIMM BenMYMHaMK, UMYyLLECTBaA UMM Tpyda, TO MNOSlyYeHne BO3Ha-
rpaXKaeHnsa He SABNSIeTCA KOMMEPYECKNUM MOAKYNOM.

5. BosHarpaxgeHue A0MKHO BbITb MPUHATO pabOTHMKOM JIUYHO.

6. lNMony4aTtenb nogkyna MoXxeT 6bITb TONMbKO pabOTHUKOM MHOAUBUAY-
anbHOro NPeanpuUATUS UK KPUOUYECKOro Nnuua, Tak Kak nosiydeHue OoSmK-
HOCTHbIM NULIOM HE3aKOHHOrO BO3HarpaXkaeHus siBNAeTCA B3ATKOW U BneveT
3a coboK YrofioBHY OTBETCTBEHHOCTL MO CT. 430 YK.

7. BosHarpaxpgaetca npoTtmBonpaBHOe AesHue. HesakoHHOe BO3Ha-
rpaxxgeHne paboTHMKA OCYLLECTBIISIETCA WCKIOYMTENBbHO 3a €ro gesiHus,
00yCrnoBneHHbIe KOMMEPYECKMM MOAKYNOM M COBEpLUAaeMble C MCMNOSib30Ba-
HWEM CBOWX MOSTHOMOYUMN.

B cT1. 252 YK ykasaHbl ABe (popMbl NPOTMBOMNPABHOIO AEAHUS: nony4ye-
HWE HEe3aKOHHOro BO3HarpaXaeHusl, T. €. UMYLLeCTBa WnKn YCryr umyuie-
CTBEHHOrO XapakTepa; npefocTaBlieHne He3akOHHOro Bo3HarpaxaeHus. MN.A.
[Magknn BblgensaeT cnegyroline npu3Hakym Takoro LesAHUs: COBepLUeHue B
MHTEepecax NpeaoCTaBnALLEro NuLua, CoBEPLLUEHNE B CBA3U C BbIMNOSIHAEMOWN
nosiydaTenieM He3aKOHHOro BO3HarpaxaeHus paboTon, 3TO AencTBue Cro-
COBHO NPUYNHUTL Bped MHTepecam COBCTBEHHMKA Unn ero knuneHTtam. Hesa-
KOHHOe BoO3HarpaxgeHuve — odHa u3 opM Koppynuuu, MOATBEPXKAEHUEM
aToro sisngaetca 3akoH Pecnybnvkn benapych ot 15 nionga 2015 r. Ne 305-3
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«O 6opbbe c koppynuuen». Ha ocHoBe nccnegosaHusa ctatbk «lpectynne-
HUA NPOTUB NopsaaKa HECEHUS KoMMepYdeckon cryxobl» H.A. babus, cnegyet
onpeaenuTb COCTaB NpaBOHapPYLLUEHNA KOMMePYeCKoro nogkyna:

1. CybbekT npaBoHapyweHus. CyObeKT nofydeHUss KOMMeEPYECKOro
nogkyna cneumanbHbIN.

2. O6bekT npaBoHapywweHns. OBbekToM noakyna aBnseTcs nopsanok
OCYLLECTBMNEHUS CBOUX (PYHKUUN He ABNAKLWMMUCA OOSHKHOCTHBIMU NvLamMu
paboTHMKaMn MHAMBUAYaNbHbIX NpeanpuHUMaTenen Unn lpuandecknx nuy,.

3. CybbekTuBHasi cCTopoHa npaBoHapyLleHusi. CybbekTMBHaa CTOpoHa
Xapaktepuayetcs npAMbIM YMbICSTOM. BMHOBHbLIA CO3HaeT, 4YTO NpUHUMaeET
He3akoOHHOe MaTepuaribHoe BO3HarpaxjeHue 3a COBepLUeHWe B MHTepecax
AalLwero gesiHus, cBsi3aHHOro ¢ paboTton M 3aBegoOMO CMOCOBHOro npuyu-
HUTb Bped UHTepecamMm COBCTBEHHMKA UNW ero KrneHTam, U XernaeT MpUHATb
Takoe BOo3HarpaxageHue.

4. ObbekTMBHaAsA CTopoHa npaBoHapyleHus. O6bekTUBHas CTOpOHa
NpecTynneHns BblpaxkaeTcsl B COBEPLUEHUN OENCTBUN, CBA3AHHbLIX MeXy CO-
6on: nonyvyeHnn paboOTHUKOM HE3aKOHHOro BO3HarpaXxgeHusa u npenocras-
NEeHUN 3TUM NNLAM TaKoro BO3HarpaxkaeHus.

CocTtaB npectynnieHus popMarnbHbIi, T. K. NPeCTynfeHne npusHaeTcd
OKOHYEHHbIM C MOMEHTa MPUHATUS BMHOBHBIM XOTS1 Obl YacTU HE3aKOHHOIO
BO3HarpaxaeHus. Takke corrnacHo 4. 2 cT. 252 YK koMmmepyeckun noakyn
KBanuduumpyeTcs no npmusHaky NoOBTOPHOCTW.

B aTon cea3u [.A. BacuneBud BbigensaeT criegyowme Mmepbl npodunak-
TuKM no 6opbbe ¢ kKoppynunen:

1. Pas3paboTKky aHTUKOPPYNLMOHHON HOPMaTUBHOW NpaBoBOW 6asbl.

2. OnpegeneHne 30H N YHKUNA, KOTOPblE BbINOSTHAET KaXAbl rocy-
AAapPCTBEHHbIVN OpraH.

3. CosgaHue cneymanbHbIX nogpasgenexui no 6opbbe ¢ kKoppynumen.

4. CospaHue creumasnbHbIX MHPOPMALNOHHO-aHaNUTUYECKNX N KPU-
MUHaNUCTUYECKNX LLEHTPOB.

5. BoccTaHoBneHne HapylleHHbIX npaB, cBO60 U 3aKOHHbIX UHTepe-
COB (PM3NYECKUX N IOPUANYECKUX NUL, NUKBNOALMIO UHbIX BPeOHbIX nocneq-
CTBUI NpaBOHapYyLUEHWI, CO34atoLLMX YCIOBUS AS1S KOPPYNLUuu.

6. lNpumeHeHne npouedyp npuema Ha paboTy, oTbOopa, NOArOTOBKW,
npoaBwxeHna no cnyxbe (paboTte) rocyaapCTBEHHbIX LOIMKHOCTHLIX NUL, B
COOTBETCTBUM C NpuHUMNamMm apdeKTUBHOCTU UX OEATENBHOCTU U CnpaBen-
NNBOCTM.

7. Wcnonb3oBaHue rocygapcteeHHbix CMW B xoge 6opbbbl ¢ koppyn-
uuen.

8. AKTMBHOE BOBMeYEeHWEe rpaxagaH, ObLEeCTBEHHbIX OpraHuM3aumm wu
TPYOOBbIX KOMNNEKTUBOB B AEATENBHOCTb MO NPOTUBOAENCTBUIO KOPPYLNN.
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B cooTtBeTCcTBUM C 3TMMKM npuHUMNamu G6opbby C Koppynuumen ocy-
LLLIEeCTBNSAKT OpraHbl NPOKypaTypbl, BHYTPEHHUX Oen N rocygapcTBeHHoN 6e3-
OMNacCHOCTMW.

Kommepyeckmin nogkyn Kak BUL SKOHOMUYECKUX NPECTYNMeHNN aABnseT-
CA O4HUM K3 OBLLECTBEHHO OMNACHbIX BUOOB MPECTYNNEeHUs, KOTOpble BaXXHO
npecekaTb ONA darbHENWeEro 3KOHOMUYECKN pasBUTOro rocypapctea. Kop-
pynumsa noapbiBaeT NpaBoOBOM MOPSAOK, KOTOPOMY COOTBETCTBYET MPUHLNN
paBeHCTBa BCeX Mepen 3akKoHOM. Takke psn MeXayHapOoOHbIX akToB, cpeam
koTopbix KoHBeHuust Coseta EBponbl o1 27.01.1999 Ne 173 «O6 yronosHowm
oTBeTCTBEHHOCTM 3a koppynuumio (ETS Ne 173)», KoHBeHumn OpraHunsauumm
O6beanHeHHbIX Haunn NpoTrB Koppynuuu, HanpaeneHbl Ha 6opbdy ¢ NoaKy-
noM M o00sa3blBalOT rocygapcTBa MNpeayCMOTPETb YrOflOBHYHO OTBETCTBEH-
HOCTb 3a JaHHble NpecTynneHnsa. JTo AoKasblBaeT, YTO npobrnemMa nNpoTMBO-
AEVNCTBUS KOPPYNUUN NMEET MEXAYHAPOAHbIN XapaKkTep, T. K. KOppynuus yxe
He npeacTasnaeT cobon Npobnemy B OTAENbHO B3ATOW CTpaHe, aTa npobne-
Ma 3aTparnBaeTr obLleCTBO M 3KOHOMWUKY BCEX CTpaH, YTO MoKasblBaeT WUC-
KNIOYUTESNBbHYI0 3HAYMMOCTb NPEeCceYeHnst Taknx NPecTynsieHnn.

Ha ocHoBe aHanusa NoHATUA KOMMePYeCKoro nogkyna, npu3Hakos, xa-
pPaKTEPU3YIOLLNX OaHHOE MNPecTynfieHne 4Yepe3 pacCMOTpeHue pasfinyHbIX
Hay4YHbIX CTaTeEN N HOPMATUBHbLIX NPABOBbLIX aKTOB MOXHO BbipaboTaTtb onpe-
AeneHne He3aKoHHOro Bo3HarpaxaeHus. Takum obpas3oM, «HE3aKOHHOE BO3-
HarpaxaeHne — 3To NofiydeHne paboTHMKOM MHOMBMAOYANbHOrO NpeanpuHn-
MaTens UM KpUaNYEeCcKoro nvua, KoTopbi He ABNSIeTCA OOSMKHOCTHBLIM Jn-
LOM, MaTepuanbHOro unn nHoro 6nara 3a coBepLUeHne onpeaeneHHbIX aemn-
CTBUIN HE3AKOHHOIO XapakTepa 1 3aBe4OMO CNOCOBHOro NPUYMHUTL Bpea WH-
Tepecam COOCTBEHHMKA UM €ro KNMeHTamy.

YK 34.03
A. . Pernbes
cm. npernodasamerib Kaghedpbl adMUHUCMPaMmMuUBHO20 rpasa
u aOMuHUCmMpamueHoU desimesibHOCMuU op2aHo8 8HymMpeHHUX 0ersl
bapHayrnbckoeo topududeckoeo uHecmumyma MB/] Poccuu,
KaHOudam ropuduvyecKux HayK

OTCTYNNEHWE OT NPUHLUUNA PABEHCTBA
NnPU NPUBJIEYEHUU K YTOJTOBHOU OTBETCTBEHHOCTU
NOCPEAOCTBOM NPABOBbIX MPEMMYLLECTB
NO 3AKOHOOATEJIbCTBY POCCUA

BbicTynasi B ponv npaBoBOW KaTeropun, NpeumyLLecTso nmeeT oblie-
TEOpPEeTUYECKOE 3HaYeHMe, YTO He UCKIYaeT ero pasHonnaHoBoro nposiene-
HUSA B OTAENbHbIX MHCTUTYTax oTpacnen poCCUICKOro npaea. B kaxmon KoH-
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