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CTAUU PEAJIN3ZAIINUA 3AJIOT A
B YT'OJIOBHOM ITPOLECCE

ITpaBonmpuMeHeHHUE Kak ocobas popMa peann3alnuu Mpasa Mpeanoiaaraet rocy-
JApCTBEHHO-BIACTHBIN XapakTep AESTENbHOCTH. JDTO MPEJONpeNenseT OCyIecTBIe-
HUE €€ B CTPOro ONpeIeIeHHOH 3aKOHOM IIpolieccyalbHOW ¢dopMe, BKIIOYAIOMEH B
ce0sl «IOpAIOK, YCIOBHS, IMOCIEOBATEIFHOCTh U CIIOCOO MPOMU3BOICTBA CIIEICTBEH-
HBIX U CyAeOHEBIX neiicTtBuit». ITo cipaBemmBomy yrBepxkaenuto JI.A. Kykpem, «3a-
KOH YCTaHABJIMBAET MPOLEeIypPy MPOBEICHNS B OCHOBHOM BCEX MPEAYCMOTPEHHRIX UM
YTOJIOBHO-TIPOLIECCYAIBHBIX NeHCTBUM, XOTS YPOBEHbL T'TyOMHEI UX periaMeHTAIluu
JaJleKo He OOWHAKOBY». UTO KacaeTcs 3aiora B YroJOBHOM MPOIECCe, TO 3TOT aCleKT
€ro B CHJIy Hepa3pelleHHOCTH B 3aKOHe TpeOyeT CyIIecTBEHHOM MpaBOBOM mpopa-
6oTku. 3HadeHHe HporeccyanbHoid GOpMEI cocTOuT, kKak otMedaroT A.B. CMupHOB,
K.b. KamHOBCKHMif, B TOM, 9TO OHa MO3BOJIIET NPHIATh eIHHOOOpa3ne CynecOHOH H
CICICTBEHHOM NEATEILHOCTH, 00ecIedYnTh HambOojee IerecooOpasHbIe YCIOBHS H
MOPSIAOK BeICHUS JIell, CO34aTh YCIOBUS U rapaHTHH, 00eCIeUMBAIONIUe 3aIIUTY IIPaB
¥ 3aKOHHBIX MHTEPECOB YYaCTHHKOB YTOJIOBHOTO mporecca. [loaToMy mpuHOMnuans-
HO Ba)KHBIM SIBJISIETCS PaCCMOTPEHHE MMOpsAIKa MPUMEHEHHS 3aJI0ra.

PermamenTanusa nopsaka NIpUMEHEHHS 3ajlora, IpeIyCMOTpEeHHas 4. 2 cT. 124
VIIK Pecny6nuxu benapych cBOIUTCS K TOMY, YTO «3aJOTOJATEI0, €CIIA UM HE SB-
JSETCS caM IO 03peBaeMblii WA OOBUHAEMEIH, pa3biACHAECTCS CYIIHOCTh TOJO3PECHAS
WM OOBUHEHHUS JIWIA, B OTHOIMIEHUHM KOTOPOTO NMPUMEHSETCS 3Ta Mepa IpecedeHus,
YTO yAOCTOBEpSETCS MOAUUCSAMM JIMIA, B OTHOIIEHUHA KOTOPOro MpUMEHEHa NaHHas
Mepa IpecedeHus, 3aJorojareis U JOKHOCTHOTO JIMNa, IPUMEHHUBIIEr0 3Ty Mepy
npecedeHna. Komus mocraHoBIieHUs (OmpepeNieHNs) BpydaeTcs 3allOTOAATENO I
BHECEeHHs 3ayiora». M3 naHHON HOpPMBI He SICHO, O KAKOM IIOCTaHOBIIEHUH UIET peyb,
KaKoil JOKyMEHT YAOCTOBEPSAETCS MOIIMUCAMU, KaKHe MOCIEACTBUS HACTYNAIOT AJISA
3aJlorofaTeNisl B Cllydae, €CITH IOA03peBaeMbll, OOBMHSEMBI CKpBUICS M T. 1.
U TonpKo MOXHO AOXYMBIBATh, YTO Pe€UYb UAET O MOCTAHOBIEHUM O IPUMEHEHUH 3a-
nora. BMecrte ¢ TeM IedTeNbHOCTh OpraHa, BeIymero yrojoBHEIN IpoLecc, Mo MpHh-
MEHEHHIO 3aJI0Ta He CBOJUTCA TONbKO K BRIHECEHHUIO TOCTAHOBIIEHUS O €T0 IIPUMEHE-
HuU. Henb3s cormacutbes u ¢ nosunueit C.M. BepimmmauHoiA, KoTOpas K IpUMEHEHHUIO
3aJI0ra OTHOCHT IPOIEAYpPHI, CBA3aHHBIE C €ro oOpallleHHeM B JOXOX TOCyIapcTBa
WM BO3BpAllleHHEeM 3aJIOToJaTelio. JTa MO3UIMS He COBCEM corjacyercs ¢ oOmie-
TEOPETUYECKUM MOAXOAOM K CyTH NPaBONPUMEHEHMS, B COOTBETCTBHM C KOTOPHIM
OOBITHO BBIEIISIOTCS TPU OCHOBHBIE €r0 CTaauu: 1) ycTaHOBIeHUE W aHATU3 (aKTH-
YECKHX 0O0CTOATENLCTB, 2) BBIOOP HOPMEI IIpaBa, MPUHSATHE PEINEeHUs; 3) peaTn3anusd
pemeHus. «BelpakeHne MPUHATOTO pelleHHs B JOKYMEHTE MPEACTaBISET COOOH B
M3BECTHOM Mepe CaMOCTOSTENbHOE, 3aBepIlaiollee akT NMPUMEHEHHWs IpaBa Aeii-
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ctBue». OOpaleHue xe 3ajiora B JOX0Jl TOCydapcTBa UM BO3BpalleHue ero 3ajloro-
nateino TpedyeT B cooTBeTcTBHH C 4. 3 cT. 124 VIIK Pecnny6nmuxu benapycs BeHECe-
HUS OTHEILHOTO MPaBONPHMEHUTENEHOTO aKTa, IMpeAoiaraeT OTAeIbHEINA Iporec-
cyansHbId mopsaaok (cr. 134 VIIK Pecyonmkm benapych), mMeer cBOHM OCHOBaHUS
(2. 3 cr. 124 VIIK Pecry6mukn benapycs) u T. A., 9TO yKa3sIBaeT Ha TO, YTO 3aKOH
BBIZIETISIET 5TU ACHUCTBHA B ONpPEAEIICHHOM CTENeHH B 000COOIEHHEBIE COCTABIIAIOIINAE
B I[EJIOM 3aJI0Ta, BJIEKYIIHe COOTBETCTBEHHO 0COOBIe MpaBuiia X peallu3aluu, B CBs-
3€ C YeM He MOTYT OBITh IPHHSTEI B KAYeCTBE CTAIUH MPUMEHEHHS 3aJI0Ta.

Hcxoas U3 CyTH B IIEJIOM 3ajI0Ta, B IpoIlecce MPUMEHEHHS €ro ¢ TOYKA 3peHust
OIXO0JIOB 00IIel Teopry IIpaBa MOXKHO BHIIECIHUTH CIEAYIOIIHE CTaIUH €ro peannsa-
VN

1) vHUIEEPOBaHWE IPUMEHEHHS 3aJI0Ta; aHAIN3 U OIeHKa OpPraHOM, BEeIyIIUM
YTOJIOBHEIH TpoIecc, 00CTOSATENBCTB YTOJIOBHOTO JIelia ¢ Lebi0 BRIACHEHUS HE00X0-
IUMOCTH TIPAMEHEHUS MEpPEI PEeCeYeHHs, U B YaCTHOCTH 3aJI0Ta,;

2) peiicTBHUs MO 00eCIeUeHH0 TpoLecCcyalbHOi (OpMEI IPUMEHEHHUS 3ajlora.
pa3bsiCHEeHHE MOCIEACTBAA HECOOMIOACHHS 00A3aTeNILCTB, CBA3AHHBIX C 3AJI0TOM, 3a-
JIOTOZIaTEl0, a TAaKXKe MOI03peBaeMOMYy, OOBHHIEMOMY, HCTpeOOBaHHE COTIIACHS II0-
ClIeqHero Kak o0s3aTesHOro yCIoBU IPAMEHEHUS 3aJI0Ta; YBEIOMIICHHE 3aJI0T0Aa-
TEJNsl, €CIIA UM He SBJIIETCS IMOJ03peBaeMblii, 0OBHHSEMBIH, O CYIIHOCTH MOI03PEHHUS
WM OOBUHEHUS JIWIIA; BHIHECEHHE MOCTAHOBJIEHUS O IIPUMEHEHUH MephI IIpeceueHus
B BUJE 3aJI0Ta WA 00 U3MEHEHWH MepEI peceveHus B BUAE 3aKIIOUEHUS 10 CTpa-
XKy (ToMalIHero apecra) Ha 3aJI0T;

3) BpyUeHHE KONHMH BHIIIEYKAa3aHHOT'O ITOCTAHOBJICHHS 3aJI0T'0JaTEI0 A BHE-
CEHHS 3aJIoTa; MPUHATHE KBUTAHIIMK O BHECEHUH 3alora U oQopMIIEHHE 3TOTO Aei-
CTBHS IIPOTOKOJIOM.



