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Ob YYACTUN AOBOKATA B OKA3bIBAHUU
HA CTAOUU NPEABAPUTEJIbHOIO PACCJIIEOOBAHUA
NO 3AKOHOOATENBbCTBY CLUA

AewxeHne B CLUA npousBoacTea No yronoBHOMY Aeny, onpegerieHne nosiHo-
MOYMN CYOBEKTOB YrofIOBHO-MpoUeccyanbHONn OesATenbHOCTM U UX OTHOLUEHUN
npegonpenenieHbl aMepuKkaHCKoM puanyeckon OOKTPUHOM, KOTopas, crneaysa Tpa-
ANUMX aHITIMNCKOro rnpaBa, paccMaTpuBaEeT YroSfIoBHbLIM NPOLIECC KaK Crop Mmexay
HageneHHbIMM paBHbIMU OPUANYECKMMU BO3MOXHOCTAMN OBBMHSAEMbIM U O6BUHMK-
Tenem. OTctoga, B yHKUNIO OOBMHEHNA BXOAUT 06A3aHHOCTb CODMpaHnA dokasa-
TeNbCTB BMHOBHOCTU OBBMHAEMOro M foOKa3blBaHUS O0BBUHEHUS nepen cyaom, a B
PYHKUMIO 3alnTbl — cobnpaHue onpaBiblBalOLLMX JOKA3aTENBbCTB U OMpOBEPXeHne
00OBMHEHNS.

CornacHo 3akoHopaternbctBy CLUA, paccrnemoBaHue npecTynieHnn cocTas-
naeT (OYyHKUMIO HE OHOro, @ HECKOSbKMUX rOCYy4apCTBEHHbIX OPraHoB, K KOTOPbIM OT-
HOCATCA: BCe BWMAObl MOSIMLENCKMX BEOOMCTB, MPOKypaTypa, KOpoHep, marucrpar,
Bornbwoe Xiopu n pag gpyrmx segomcts. Ponb 3aliMTHUKA B YronoBHOM npoLuecce
CLWIA HeoauHakoBa npu npoBedeHnn npeaBapuTesibHoro paccnegosaHus B TOW UInn
NHOU bopme.

MpaBo o06BUHSEMOro Ha 3awuTy B yronosHoM npouecce CLUA cchopmynmpo-
BaHo B [lonpaske VI bunnga o npasax Kk KOHCTUTYLMHN.

CornacHo atou lNonpasBke, 06BUHAEMbIV HadenseTca npaBoOM Mofb30BaTbCA
ycnyramuM ajBokata CO CTaguu npeaBapuTesibHOro paccriefoBaHus, KoTopasa B
aMepUKaHCKOM YroriloBHOM NpoLiecce cYnTaeTcs nepBon CTagnen.

Cpeacteom hopmMarnbHOro KOHTpons 3a cobntogeHnem npaBa 0OBMHAEMOrO
Ha 3awmty B CLUA BbICTynaloT npaBuiia 0 HegOoMyCTUMOCTU QOKa3aTenbCTs, Nony-
YeHHbIX HEe3aKOHHbIM MyTeM, cogepxawmecs B pasgene 19 («[pectynneHna n yro-
NoBHbIN npoueccy») Ceoga 3akoHoB CLUA. CornacHo aTum npasunam, 06BUHUTENb-
Hble JoKa3aTesibCTBa, MOflyYeHHble C HapyLLUeHWeM npaBa Ha 3aLumTy, JOIMKHbI Npu-
3HaBaTbCA HeJOoMyCTUMbIMU U UCKITOYaTbLCH U3 PacCMOTPEHUA CyAOM MPUCSKHbIX,
YTO MOXET NPUBECTU K MOSTHOMY MpeKpaLLeHNo YroSIOBHOMO npecreoBaHnS.

OTcyTCcTBME Yy NMua, apeCTOBaHHOIo nonuuuen n noaBeprHyToMy nonvuen-
CKOMY [OMpOCYy, 3alUMTHUKA NPU HanuMuuu Takke psga obcTosaATenbCTB, Hanpumep
npuMeHeHne yrpos, usnyeckoe Hacunue U T. M., pacueHUBaeTCs Kak HapylleHue
OCHOBHbIX NPUHUMMNOB CBOOOAbLI M NpaBocyaus, NpeayCcMOTpPeHHbIX [onpaskon XIV
n KoHctutyumnen CLUA.



OTcyTCcTBME Y apeCTOBaHHOIO MoSiMuuen nvua BO3MOXHOCTU NpuUrnacutb 3a-
LUMTHMKA, a Takke OnuTenbHaa 3agepkka ero npeacraBfeHnd cyabe, Maructpy B
CLUA paccmaTpuBaeTcs kak HapyLueHne HopM doefepanbHOro 3akoHogaTenbCcTBa.

Obsa3aTenbHOEe y4YacTne agBokaTa NpeayCMoOTPEHO U NPU ONO3HaHUN,

[MpaBoM nonb3oBaTbCA ycnyramu 3allMTHUKaA obnagalrT Kak 3agepKaHHble,
Tak U apectoBaHHble. CornacHo lNpaeuny yetBepToMy [lpaBun yroroBHOro cyao-
npousBoacTBa oT 12 masa 1987 roga, apecTtoBaHHbIM NMpU3HaeTcsa TO UL, KOTOPO-
My B NpeayCMOTPEHHOM 3aKOHOM nopsigke npeabssrieH opaep. BmecTe ¢ Tem B ya-
CTN 3 TOro Xe npasuna nogyepkMBaeTcs, YTo odmuepy He oba3aTenbHO MMETb Op-
aep npu cebe B MOMEHT apecTa npu ycrnosuu, YTo oH 6e3 npomMmenneHust npeacra-
BUT apeCTOBaHHOrO.

3aWwunTHNK 0BBUHAEMOro, Haxodsdlleroca Mo apectoMm B MONUUUK, UMeeT
NpaBo BCTpeYaTbCA CO CBOMM KIIMEHTOM unn 6ecefoBaTb C HUM No TernedoHny. Tak,
B cTaTbe 825 YronosBHOro kogekca wrarta KanndopHus npegycmaTpuBaeTcs, 4To
nocrne apecta afBOKaT «Bnpase MO Xo4aTaMCTBY apeCTOBAHHOINo WM ero poja-
CTBEHHMKOB MOCeLLaTb NNLO, Haxoasleecsa nog cTpaxen». Ecnn gomkKHOCTHoE Nn-
L0, B BEIEHNUM KOTOPOro HaxoAUTCS apeCTOBaHHbIN, YMbILLIIEHHO OTKa3blBaeTCs O0-
NyCTUTb afBoOKaTa K apecToBaHHOMY, TO OHO MOANEXUT NPUBMAEYEHUIO K YIOSTOBHOWN
OTBETCTBEHHOCTW 3a COBEPLUEHNE MUCOAUMUHOPA.

Mo nogo3peBaeMbliM B aMepPUKaHCKOM 3aKOHO4AaTEeNbCTBE NOHMMAETCS NUUO,
noABeprHyBLUIEECH MNOSINLENCKOMY 3a4€ep’KaHUKo, ecrnv nonmumsa nNpuctynuna K ero
Aonpocy, HanpaBfieHHOMY Ha MofiydeHne nsobnuyarowmx ero nokasaHun. C atoro
MOMEHTa MoJOo3peBaAEMbIN MOSMb3yeTCA MpaBOM Ha MOMOLWbL 3awmTHUKa. OTcroga
Npu3HaHne Noao3peBaeMoro, rnoslyYeHHoe B OTCYTCTBME 3alUUTHUKA, MOXET ObliTb
NPU3HAHO HeAENCTBUTENBbHBLIM TONBLKO B TOM Crlyyae, ecrnn nogo3peBaemMblil MPOCus
NpenocTaBUTb €My BO3MOXHOCTb BOCMOSIb30BaTbCA Yycnyramy 3alluMTHUKA, HO B
3TOM eMy ObINo OTKa3aHo.

UTobbl ncknounTb NnogobHele criydan, BepxosHbin Cyg CLUA noctaHoBUI, YTO
nepen Npon3BoaCcTBOM Noboro gonpoca Nnuo A0MKHO BbITh NpeaynpexageHo o0 ToM,
41O NMtoboe nokasaHMe, KOTOPOE OHO JaeT, MOXET BbITb NCMONBb30BAHO NPOTUB HEMO U
YTO OHO MMEET NPaBO Ha NPUCYTCTBUE adBoOKaTa, HAHATOro UK HasHadeHHoro. [pwu
3TOM, XOTA N AONYCTUM OTKa3 0O6BMHAEMOro OT BbllEe Ha3BaHHbLIX NpaB, TakoW OTKas3s
AOSKEeH ObITb 3asBneH Aob6poBOMbHO, CO3HATENBHO N C MOHMMAaHMEM CyllecTBa ae-
na. Ecnu xe nuuo, He nmeroLee 3allMTHUKA, 3a8BUT O TOM, YTO He XenaeT gaBaTtb
nokasaHus, Nonnuus He BNpaBe ero gonpawueaTtb. PakT oTBETOB OO6BMHAEMOro Ha
OTAENbHbIE BOMPOCHI HE NULLAET ero npaea oTkasaTbCs OT Jayn OTBETOB Ha Nobom
nocneaytowemMm gonpoce 4o Tex rnop, noka OH He MPOKOHCYNbTUPYETCHA C 3alUTHK-
KOM, a 3aTeM He corracutcs 6biTb AonpoleHHbIM. PakT JOOPOBOSILHOCTN Aayu Mo-
Ka3aHni 00BMHSIEMbIM ONpeaenseTcs cygom no crneayrowmm acnekrtam:



1. B nu obBUHAEMBIN NpefynpexaeH OO0 Havana gonpoca O ero npase Ha
npurnaweHne 3aluTHUKa.

2. [MpucyTcTBOBas N 3aUTHUK NpU gonpoce 06BUHAEMOTO.

CynebHada npakTuka npegycmaTpvBaeT, YTO «OBBUHSEMbIN HEe MOXET ObliTb
NULWEH npaBa Ha MPUCYTCTBME 3alUMTHUKA BO BpeMs Jorpoca B nonvuumn (cpasy
nocne apecrta 6e3 opaepa), Aaxe ecrnvm NpoTUB HEro He BbIABMHYTO dhopmMaribHoOe
o0OBMHeHMe». be3ycrnoBHbIM NpPaBOM Ha MOMOLLb afBoKaTa C MOMeHTa apecTta U
cnegyloLwero 3a HUM NepBoro nuua obnagaet nuuo, Nogo3peBaemMoe Unm obBUHS-
€eMoe B COBEpPLLUEHUN MPECTYNIEHUS, 3a KOTOPOEe B KayeCTBe Mepbl Haka3aHUsA MO-
XeT ObITb Ha3Ha4YeHa cCMepTHas Ka3Hb.

ApecToBaHHbIN, HE MMEKLLUA BO3MOXHOCTU OMSiaTUTb MOMOLLb 3alMUTHUKA,
MMeEeT npaBo Ha OecnnaTHy ero NoOMoOLWb Ha BCEX AanbHEeWLWuX cTagusix npouns-
BOACTBA No Aeny. ApecTtoBaHHbIN OOMMKEH Nod NpUCAron NoaTBepAnTbL OTCYTCTBUE
Yy Hero HeobxoaMMbIX ONS 3aWMTbl OEHEXHbIX cpeacTB. Ecnn npu nocnefnyowen
npoBepke ByaeT ycTaHOBMEHa HenpaBUNbHOCTb COOOLLEHHbIX CBEOEHUN, OdaBluee
NX NULIO NOANEXNT cyaebHOM OTBETCTBEHHOCTM 3@ NPUHECEHME NTOXKHOW MNPUCSTI.

Ha ctagnn npenBapuTenbHOrO paccrieqoBaHusi, B 4acTHOCTU, BO BpeMs
npeaBapuTENbHOrO ChnylaHnd, 3aluTHUK gonpaluvBaeT cBuaetenen obBuHEHUS,
Bbl3blBaeT COOCTBEHHbIX cBMAeTenen ansa 1oro, 4Todel y3HaTbh 06 0B6CTOATENLCTBAX
aena vnu nosyunTb CBELEHUS, KOTOpble MOXHO ByaeT BbIrOAHO MUCMONb30BaTb Ha
cyde, paccmaTpuBatlowem aeno no cywecTsy.

B 6onbwuHcTBe wtatoB CLUA paspellaeTcs He NpOTOKONMpOBaTb CoaepKa-
HMe [oKasaTenbCTB, UCCReayeMbIX BO BpeMs NpeaBapuTENibHOr0 PacCMOTPEHMA.
OpHako No xogaTtancTBy 3alMTHUKA OBBUHSAEMOro NPOTOKOSbHbIE 3aMUCU OOSMKHbI
BECTUCb 00s3aTenbHO.

ALBoOKaT BbICTynaeT CaMOCTOATESIbHbIM YYaCTHMKOM Mpouecca, UMeLUMm
NpaBo NPUHMMAaTb CaMble BaXKHble ANs OOBMHAEMOro pelleHusi No BOMpPOCYy O €ro
3alunTe, a UMEHHO: Kakne KOHKpPEeTHble OAeNCTBUS HEOBXoaAMMO NpeanpuHATbL B UH-
Tepecax 00BMHAEMOro 1 npeanpuHMMaTb N nx soobue. NoaTomy, NOCKONbKY y4va-
CTWe 3alUuTHUKa B 3awumTe 06BMHSAEMOro Ha cTagum npeaBapuTenbHOro paccneao-
BaHMA ABMSIETCA NPaKTUYECKN €OUNHCTBEHHOW pearbHOW rapaHTuen 3awuTbl, ame-
PUKaHCKME Yy4deHble-NpoLueccyanunucTbl NOSOXeHWe agBokaTa onpenendatT cneayto-
LM obpasoM: «adBoKaT M KNUEHT HACTOSMbKO MAEHTUYHbI, YTO noboe pasnunydune
MeXay HUMU — NpocTaa coPpUCTMKa.

B CLUA agBokaTt npusBaH 3allUTUTb HE NPEecTynHuKa, a 06BUHAEMOro, KOTo-
pbIf, B KOHEYHOM cyeTe, MOXeT ObITb onpaBgaH cyaoM. 34ecCb rfiaBHOE COCTOUT B
TOM, YTO ornpaBaaTenbHbIM NPUITOBOP — 3TO HE Ype3Bbl4aHOE NnpoucllecTsne, a 3a-
KOHHasa 1 3aKkoHOMepHasi popma npasocyau4.

PestoMmnpys yqacTtue 3alunmTHMKa B JOKasblBaHUN HA cTaauun npeaBapuTenbHo-
ro paccnegosaHus B CLLUA, MOXHO ckasaTb cregytoulee:



1.

B 3akoHopatenbctBe CLUA OTCYTCTBYIOT YETKME YKa3aHUA U paMKu ges-

TENbHOCTM 3alUMTHMKA Ha CTaaun NpeaBapuUTENbHOrO paccrnegoBaHus NpecTynne-
HUA. B OCHOBHOM MpoueccyanbHOE MNOMOXEHUE 3alUNTHUKA pernameHTupyeTca
HOpMamMu 1 NpuvHUMnammn obuiero npaea, 3akpenseHHbIM1 B NPUOBPETLLMX CUY Cy-
AebHoro npeueneHTa peLleHnsix CyaoB.

2. MNMpaBomM nonb3oBaTbCA ycryramy 3aluTHUKA B aMEPUKAHCKOM YroSIOBHO-
npoueccyansHOM npoLlecce obnagatT 3afepXaHHble, apecToBaHHble, 0bBUHSE-
Mble. 3alWMTHUK Ha cTaguu npeaBapuTeribHOro paccnenoBaHnsa B YrofloBHOM Mpo-
uecce CLUA BnpaBe:

NMETb CBMAAHME C NOA3ALLUTHbBIM;
y4yacTBoBaTb B 4ONpoce noa3almTHOro (nogo3pesaemMoro n o6BMHAEMOro);
3agaBaTb €My BOMPOCHI NOCe NpokKypopa, Cyabu-mMmarnctpara;
gonpawmeaTb cBuaeTenen obBUHEHMs nocne gonpoca MX NPOKYpOpoOM U
cyoben (MarmctpaTtom) ans Toro, Ytobbl y3HaTb 06 obcTosATeNnbLCTBAX Aena
NN NONYYNUTb CBEAEHUS, KOTOPbIE MOXHO ObIfo Obl BLIFOAHO UCMONb30BaTb
Ha cyae;

nepBbIM JonpallMBaTh CBMAETENEN, BbI3BaHHbLIX MO €ro XoA4aTancTay;

npu paccnegosaHun, nposoanmMom bonbwmm Xiopn, 3alWUTHUK BnpaBe
nu4yHo OecepgoBaTb CO cBuaeTeneM O0B6BUHEHUS, BO3MOXHO Aaxe 3a npe-
agenammv cyaa;

y4yacTBOBaTb Mpu MPOBEAEHUM OPYrux CrneAcTBEHHbIX OEWUCTBUA (Hanpu-
Mep, Npy NpeabsaBNeHnn Ans ono3HaHWs U T. n.);

3aaBnAaTb xogartanctea 06 uctpeboBaHMM HOBbIX AOKa3aTenbCTB MO Yro-
NoBHOMY Aaeny;

3asBNATb X04aTanCTBO O NPOTOKONMPOBAHUN COAEPXKaHUSA OOKa3aTeNbCTB,
nccrnengyemMblx BO BpeMd nNpeaBapuUTenbHOro pacCMOTpPEHNS, noanexawiee
obs13aTeNbHOMY PaCCMOTPEHMUIO.
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