Morunesckuit HCTUTYT MB[

YOK 343.829

C. B. bopoduu4
ooueHm Kaghedpbl makmuKo-crieyuasibHoU noo02o0mosKu
akynbmema munuyuu Akademuu MB/] Pecrnybnuku benapycs,
KaHOuOam topudu4ecKux HayK, 0oueHm

O NMOHATUN NMPABOBON OCHOBbI
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CNEUUAINBbHBLIX TEXHUWHECKUX CPEACTB
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BospacTatowas ponb crneumanbHblX TEXHUYECKUX CPEACTB B OeATeNb-
HOCTW YroflOBHO-UCMONHUTENBHOM cuctembl (aanee — YWNC) cosgaeT npea-
NOCBINIKM ANS Hay4YHOro OCMbICIIEHUSI U COBEpPLLUEHCTBOBAHNSA NPaBOBOMN OC-
HOBbl MCMNOSIb30BaHUSA CneumnanbHON TEXHUKM B UCMIPaBUTENbHbIX yypexae-
HUAX (ganee — WUY). OyeBngHO, 4YTO UCCnegoBaHME 3aKOHOMEPHOCTEN pas-
BUTUS NPaBOBOro pPeErynnmpoBaHNa WCMONb30BaHUA OOCTUXKEHUN Hay4HO-
TEXHUYECKOro nporpecca B AesATENbHOCTN NO obecnevyeHunto npasonopsiaka B
Y nossonnt cosgatb onpefenieHHyo TeopeTuKo-npasoByto 6asy no msydye-
HUIO HOPMAaTUBHBLIX MPABOBbIX aKTOB, CHOpMynMpoBaTb KOHKPETHblEe npen-
NOXXEHNSA MO COBEPLUEHCTBOBAHUIO HOPM Mpasa, perynupyroLwmx npuMeHeHmne
cneumanbHOM TEXHUKN B YrOSIOBHO-UCMONHUTENLHOM MNpakTuke. B cBA3n C
9TUM BaXXHOe 3HayeHune npunobpeTtaeT hopMynnMpoBaHME NMOHATUA NPaBOBOW
OCHOBbI NPUMEHEHNA cneumanbHON TEXHUKM.

AHann3 genHnULMin nccrnegyemMoro NoHATUS, CoOAepXKalLMXcsa B Tpyaax
y4eHbIX, paboTaBLumMx Hag npobremMon NpaBoBOro perynimpoBaHus npuMeHe-
HUS TEXHUYECKUX CPEACTB B pasnuUyHbIX cdepax npaBOOXpPaHUTENbHON Oes-
TenbHocTn (B. B. bauunna, P. C. benkuH, C. C. EnndaHos, H. H. XXuxuH,
C. B. Urnatos, A. . Komapos, B. A. Makcumos, B. H. OmenuH, B. ®. Tonma-
4yeB), NO3BONUA HaMm caenaTb BbIBO4 O TOM, YTO B OONbLUMHCTBE Cry4vaeB
nogaepXmBaeTca cnegyrowlaa Todyka 3peHus. [1paBoByHO OCHOBY MCMOSb30-
BaHUS TEXHUYECKUX CPEeLCTB COCTABMSIET CUCTEMA YCTAHOBIIEHHbIX 3aKOHOM
N NOA3AaKOHHLIMW aKkTamu MPUHLUMMIOB W Npaswui, OnNpeaensarwmx ycrnoBus
AONYCTUMOCTW, COoAepXaHue, Lenv U Nopsaok NPUMEHEHUA TEeXHUYECKUX
CpeacTB 1 COOTBETCTBYHOLLMX UM MeTOAOB. [1pn 9TOM JOMNYCTUMOCTb UCMOfb-
30BaHNA crneumanbHOM TEXHWKM O3HaA4yaeT, YTO MO CBOEMY XapaKkTepy, CO-
AEPXKaHUIO N LieneBor HanpaBneHHOCTU TEXHUYECKME CPeacTBa N NpueMbl nx
NPUMEHEHNS COOTBETCTBYIOT 3aKOHOLATESIbHbIM HOpMaM, a WX npuMeHe-
HMe — TpeboBaHUSAM 3aKOHHOCTW.
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CnepoBatenbHo, NnpuMeHuTensHo ana YWC npaBoBas ocHoBa npume-
HEeHUS TEeXHUYECKUX CPeACTB B OEATENbHOCTU OpPraHoB U YYpeXXOeHun, uc-
NONHAKLWMX HaKa3aHus, npeacrtaBngeT cobon cuctemy 3akoHogaTesnbHbIX U
NO43aKOHHbLIX HOPMAaTUBHbLIX NPAaBOBbLIX aKTOB, KOTOPbLIE, BO-NepBbLIX, onpene-
NAT OOMNYCTUMOCTb UCMOSIb30BAHUA TEXHUYECKUX CPeaCcTB B YrorloOBHO-
NCMONHUTESNbHON [OeATEeNbHOCTU; BO-BTOPbIX, PernaMmeHTUpyrT opraHusa-
LNI0, NOPSIAOK, YCNOBUSA, CNOCObLI U pe3yribTaTbl UX MPUMEHEHUS.

3akoHogaTenbHbIMWU HOPMaMK, Kak NpaBuo, yctaHasnmearoTca obLias
AOMNYCTUMOCTb U BO3MOXHOCTb MPUMEHEHUS TEXHUYECKUX CPenCTB B y4ype-
xaeHunax YUC. BmecTte ¢ TeM BOMPOCHI opraHusaumm, rnopsgka m ycrioBun
NCNONb30BaHNUS TEXHUYECKNX CPeacTB, CNOCOBOB MX MPUMEHEHUST HAaX0OATCS
B cdpepe noasakoHHoro (B 6onblien mepe BeaAOMCTBEHHOIO) HOPMaTUBHOIO
NpaBOBOro perynmpoBaHus.

[lpaBOoBas OCHOBa MNPUMEHEHUA TEXHUYECKUX CPeacTB B YrorlOBHO-
ncnonHuTenbHon cdepe oOycrnoBrieHa, C OAOHOM CTOPOHbI, YrOSIOBHO-
NCMONMHUTESbHLIM 3aKOHOA4ATeNbCTBOM, NOL3AaKOHHLIMW HOPMAaTMBHbLIMU Npa-
BOBbIMM akTaMu, NPUMEHSEMbIMU B LIESISX NpeaynpexaeHns npecTynieHnn,
HapyLLEHWI OCY>KAEHHbIMW YCTAHOBIEHHOIO nNopsigka oTbbiBaHNA HakasaHus,
C OpYyron — pasfinyHbIM PEXMMOM UX NMPpUMeHeHus. Tak, B npegenax ogHoro
Y npumeHeHne Hay4yHO-TEXHUYECKUX CPeacTB AN npefynpexneHvua npa-
BOHapYyLWeEHU BO3MOXHO Ha rflaCHOM OCHOBE (MHXEHEepHO-TEXHUYEeCKne
cpeactBa OxpaHbl M Hagsopa) M Ha KoHuaeHumanbHon (onepaTuBHO-
TexXHUYecKne cpeacTsa).

OTaenbHble HOPMbI 3aKOHa, yCTaHaBnMBas obLyo ONYCTUMOCTb Npu-
MEHEHUS COOTBETCTBYHOLLMX TEXHUYECKNX CPeaCTB, MPUEMOB U OENCTBUN, He
coaepxaT Kakux-nmbo pernameHTUpyrLmMX NOSIOXKEHNR, onpeaensatowmx no-
PALOK M YCNOBUSA UX UCMONb30BaHUA. B CcBA3M € 3TMM criegyeT OTMETUTb, UTO
3aKoHOJaTenNbHble aKTbl, HAPSAY C AOMYCTUMOCTbIO UCMOSIb30BaHNA HAaY4HO-
TeXHu4ecknx goctmkeHmn B YUC, moryT cogepxaTb B cebe onpeneneHHble
TpeboBaHus, cBA3aHHbIE C UX NpUMeHeHneM. Tak, B 4. 8 cT. 19 3akoHa Pec-
ny6nukn benapycb «O6 onepaTMBHO-PO3bICKHOW OeATEeNbHOCTU» paspelua-
€TCA UCMONb30BaHME PasfiNYHbIX TEXHUYECKUX CPeaCTB B npouecce npose-
AEeHUs onepaTUBHO-PO3bICKHBLIX MeponpUATUN. B 3akoHe He KOHKpeTuaupyerT-
Csl NOPSAAOK NMPUMEHEHUS TEXHUYECKUX CPEACTB, HO COOAEPXKUTCS BaxkHOe 06-
lwee TpeboBaHNe K TaKUM TEXHUYECKMM U UHBbIM CPeACTBaM: OHU HE LOSMKHbI
HaHecTn yuiepba XU3HW M 300POBLI0 FPpaXKAaH U NPUYMHUTL Bpeda OKpyXXa-
towen cpege [1]. CnepoBaTenbHO, MNpU  OCYLLECTBIEHUM OMepaTUBHO-
po3bICKHON paesaTenbHocT B YWC ponyckaetcss ucnonb3oBaHue noodbix
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Hay4YHO-TEXHUYECKUX OOCTMXKEHUN MPU YCIOBUN UX COOTBETCTBUA YKa3aHHO-
My TpeboBaHMIo.

B cT. 74 YronoBHo-ucnonHutenbHoro kogekca Pecnybnuku benapycb
(panee — YWK) oTcytcTByeT aHanormdHoe TpeboBaHue, CBsA3aHHOE
c 6e30MacHOCTbI0 UCMONb30BaHUA TEXHUYECKUMX CPeacTB Haas3opa M KOH-
TpONs B OTHOLWEHUN cyObekTa n obbekTa NpUMEHeEHNa NpupoaHon cpeabl [2].
CoBepLueHHO 04eBUAHO, YTO OAHUM N3 OCHOBHbLIX YCINOBUUW, rapaHTUPYHOLLNX
3aKOHHOCTb MPUMEHEHUNA Hay4YHO-TEXHUYECKUX JocTumxeHun B YWC, ctaHo-
BUTCSH UX UCMNOJIb30BAHNE UCKIIOYNTENBHO B Lendax, onpeerieHHbIX 3aKOHOM,
N TONbKO YNOSTHOMOYEHHbIMU Ha TO cybbekTamu. Npu aTom cobntogeHne 3a-
KOHHOCTW BblpaXaeTcHd Kak B He4oNMyCTUMOCTU AENCTBUN, HE NMPeayCMOTPEH-
HbIX HOPMaMM 3aKoHa M NOA3aKOHHbLIX aKTOB SIMB0 NpoTUBOpEeYaLlnX 3aKoHy
MO CBOEWN CYLLUHOCTU, Tak U B 06A3aTENbHOM MPUHATAN Mep, npeanucbiBae-
MbIX 3TUMU HOPpMamU. [10 OTHOLLIEHUIO K NMPUMEHEHMIO CreunanbHON TEXHUKK
B YNC 3T0 03HauyaeT HeobXoaAMMOCTb MUCMNOSIb30BaHUSA TEXHUYECKNX CPEeacTB
N COOTBETCTBYIOLMX TAKTUKO-TEXHUYECKUX MPUEMOB WCKMHOYUTENBHO B Le-
nax, onpegensembix 3aKkoHOM. HeBbinonHeHMe aTtoro TpeboBaHusa paccmart-
pUBaEeTCA Kak HapylLleHWe 3akoHa W, Kak crneacrtesue, NpuHUMNa 3aKOHHOCTU
NPUMEHEHUS creunanbHON TEXHUKMN.

3ameTuMm, 4YTO OTAeNbHble TEeXHWYecKue CcpencrtBa,  TaKTUKO-
TEXHUYecKne npuemMbl U OENCTBUA MOryT OblTb JONYCTUMbI HOPMOW 3aKOHa,
HO HE pernaMmeHTUpoBaHbl NOA3aKOHHbIMK akTamu. Tak, B Lensax obecneve-
HMa npasonopsgka cT. 74 YUK Pecnybnuku benapycb HagensieT agMuHu-
ctpaumio LY npaBomM ucnonb3oBaTb ayanoBuU3yarbHble, 3MEKTPOHHbIE U
MHble TEXHNYECKME cpeacTBa Haasopa u koHTpons [2]. OgHako B noa3akoH-
HbIX aKTax, LWNPOKO pernaMmeHTUpyoWmnX WUCMNoNb3oBaHUE TEXHUYECKUX
CpeacTB Haa3opa, OTCYTCTBYET 4YeTKoe [MOHATUE CpPenCTB KOHTPOMs, He
onpeeneHsl NOPsSAoK U YCNOBUS UX MPUMEHEHUS.

CyLiectByeT M NPOTMBOMONOXHAA CUTyauusi, Korga nNpuMeHeHue Toro
NN NHOTO BMAa TexHnvecknx cpeacts B YMC ycTaHOBNEHO BEAOMCTBEHHbIM
(Nnoa3akoHHbIM) aKTOM, HO HEe onpeaeneHo 3akoOHOM. OTO B MEPBYIO oYyepenb
OTHOCMUTCS K UCMNOJIb30BAHUIO MHXEHEPHO-TEXHUYECKUX CpeacTB oxpaHbl Y.
B c1. 74 YUK Pecnybnukn benapycb bakTudeckm He pernameHTupyeTcs
npuMeHeHne agMuHucTpaumen NY TexHn4eckux cpencTtB OXpaHbl, a BHAMA-
HUe yaensieTcsa Nub TEXHUYECKUM CpefCcTBaM Haa3opa U KOHTPOMA, OTCYT-
CTBYIOT HOPMbI, paspellarline MWCnonb3oBaHMe B MNpoLuecce OXpaHbl U
Haa30pa MHXEHEPHbIX cpeacTB (KOMYen npoBOSIOKU, OrpaXxaeHuun, 3arpax-
aeHun n T. 4.) [2]. HecmoTtps Ha oTcytctBue B YUK Pecnybnukn bBenapycb
NPAMOro ykasaHusi Ha UCMNOJSIb30BaHNE MHXEHEPHbIX N TEXHUYECKUX CPeacTB
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OXpaHbl, 3T CpefcTBa BCe Xe akTUBHO npumeHsaTca B YWNC, nockosbky
Lernb UX NCMOMb30BaHUA, OTPaKeHHaa B BEAOMCTBEHHbIX HOPMaTUBHbIX Mpa-
BOBbIX aKTax, He NPOTUBOPEYUT Lienn U 3agadyam YyrosIoBHO-UCMONHUTENbHOIO
3aKoHOOaTenbCTBa.

OOHO 13 OCHOBHbLIX YCIOBUI, rapaHTUPYHOLWMX COONIAEHNE 3aKOHHO-
CTV NPUMEHEHUS crieumnanbHON TEXHUKN B Lenax obecnevyeHnsa npasonopsi-
ka B 1Y, — 9TO COOTBETCTBME TEXHUYECKUX CPEACTB U MPUEeMOB UX UCMOSb-
30BaHuA TpeboBaHUAM 3akoHa WM MNOL3AKOHHbIX aKTOB, COCTaBMSAOLINX WUX
NnpaBoOBY OCHOBY.

K OCHOBHbIM NpuHUMNAM NPUMEHEHUA TEXHUYECKUX CpeacTB, COCTaB-
NAOLWMX OCHOBY 3aKOHHOCTU, MOXHO OTHECTU NMPaBOMEPHOCTb, LierieHanpas-
NEHHOCTb, 6e30NacHOCTb N 3TUYECKYD AOMNYCTUMOCTb, Haafexallee OOKy-
MeHTanbHOe OhopMIEHNE NPUMEHEHUS TEXHUYECKUX CPeacTB B xoae obec-
nevyeHus npasonopsaka.
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