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N CBOBOA NINL, SAOEPXAHHbIX
B YTOJIOBHO-NMPOLECCYAJIbHOM NOPALOKE

CornacHo cT1. 107 YronoBHoO-npoLeccyanbHoro kogekca Pecnybnuku
Benapycb (ganee — YIK) 3agepxaHue gonyckaeTcs TOMbKO K nuuy, Nogo-
3peBaeMOMY B COBEpPLLUEHUM MPECTYMNIEHNS, 3a KOTOPOE MOXET OblTb Ha3Ha-
YeHO HakasaHue B BUAe nuweHust ceobobl Unu apecta, K 06BuMHseMomy ang
npeabsBneHnss o0BMHEHUsS NGO B crniyvyae HapyLeHUsa YCnoBUA NPUMEHEH-
HOM K HEMY Mepbl NpeceyeHns U K OCyXOEeHHOMY, B OTHOLLUEHUN KOTOPOro
nMeeTca npeacraBneHne YynoriHOMOYEHHOro Ha To opraHa 06 oTMeHe npuro-
BOpa, onpedenieHnd, nocTaHOBMEeHUst cyaa o6 yCrOBHOM HenpuUMeHEHUN
Haka3aHuWda, OTCPOYKM WCMOSTHEHUS HaKasaHus WK  YCNOBHO-4OCPOYHOM
ocBobOXaeHUN OT OTObIBaHMA HakadaHu4a [1]. [MoaTomy cobnogeHne npas u
cB0OO 3a4ep)KaHHbIX NNL, AOMMKHO 3aKniyaTbcsl B obecnevyeHnm nx co cro-
POHbI rocygapcTtea. [locyaapcTBo 6epeT Ha cebs obssaTtenscTBa obecneym-
BaTb 3alUMTy npaB 1 cBobOA rpakgaH OT HENPaBOMEPHbIX MNOCAraTeNbCTB CO
CTOPOHbI €ro OPraHoB, OOMKHOCTHbLIX NUL U rpaxaaH [2, c. 100]. Jinyo, nogo-
3peBaeMoOe B COBEPLUEHUN MPECTYNNEHUs, MOXET OblTb 3adep>XaHO TOSIbKO
No HenocpeacTBEHHO BO3HUKLLIEMY MOLO3PEHMIO B COBEPLUEHMN MPECTYNe-
Hus. OcbopmMneHne Takoro 3agep>xaHnsa OCyLLEeCTBSETCA He nepes, a nocne
dhaKkTMYeCKOro 3agepXXaHus nuua, Korga oHO y)Xe OOCTaBfeHO B opraH yro-
nosHoro npecnegoBaHus (ct. 110 YIIK).

YcTtaHoBneHHas cT. 21 KoHctutyuum Pecnybnukn benapycbh (qanee —
KoHCTUTYyumusi) 0653aHHOCTb rocygapcTBa rapaHTMpoBaTb NpaBa U cBoboAabl
CBOUX rpaXkgaH, 3akpenseHHble kak B KOHCTUTYyuMK, 3akoHax, Tak u npeay-
CMOTpPEHHbIE 0b6A3aTenbCTBaMM MO MeXAyHapoaHbIM OOroBopam, siBAdeTcs
obLien npaBoBOW HOPMOWM, COCTaBAANOLWEN CUCTEMY KOHCTUTYLIMOHHLIX ra-
paHTM npaB u cBobopn rpaxgaH. Tak, cornacHo cT. 25 KoHCTUTyuun npaBo
Ha cBobody M HEMPUKOCHOBEHHOCTb SIMYHOCTU OOMOSIHEHO CYLLECTBEHHON
rapaHTuen, 3anpewjarollen nogsepratb YerioBeka nbiTkaMm, XXecTokomy, bec-
YyernoBe4yHoMy NMbO yHMXKaloLWeMy ero JOCTOMHCTBO obpalleHuio nnm Haka-
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3aHuIo, a Takke 6e3 ero cornacmsa noasepraTtbCs MEQULMHCKAM WU UHBIM
onbiTam.

MHOCTpaHHbLIM rpakgaHam, HecOBepLUEeHHONETHUM, nuuam, cTtpagato-
LM NCUXMYECKMMN 3aboneBaHNsaMU, OOMMKHbI ObiTb YCTaHOBMEHbI AOMNOSTHU-
TenbHble rapaHTun npu 3agepxaHuu. CornacHo noanyHkTy «b» n. 1 ct. 36
BeHcKoM KOHBEHUMN O KOHCYNbCKUX CHoWeHAX 1963 r. KOMMNeTeHTHbIe opra-
Hbl rocygapcTBa npebbiBaHUA O0SMKHbI NO TpeboBaHMIO apeCTOBaHHOro, 3a-
KNIOYEHHOro B THOPbMY MMM B3ATOrO NOA CTpaxy WMHOCTpaHua, 6esoTtnara-
TenbHO YBEAOMMATb 06 3TOM KOHCYIbCKOE yypexaeHue cTpaHbl NpuHagnex-
HOCTU MHOCTpaHua. OgHom M3 rapaHTun nNpae M ceBoboa 3agepXXaHHbIX UHO-
CTPaHHbIX rpaXkgaH, B COOTBETCTBUKU C rnocTtaHoBneHnem Coseta MuHucTpoB
Pecnybnuku benapycb ot 15.06.2010 r. Ne 917 «O6 yTtBepxaeHun Nonoxe-
HUSA 0 nopsaake MHopmMMpoBaHus MuHMCTepCcTBa MHOCTPaHHbIX Aen Pecny0-
nnkn benapycb O 3agepXXaHUM WHOCTPAHHOro rpaxaaHuHa wunm nuua 6es
rpaxxgaHcTea UM O NPUMEHEHUN K HEMY Mepbl NpeceyeHns B BUAE 3aKIto-
YeHUs nopg CTpaxy, AOMAalLLUHEero apecrtar», sBnseTca 06s3aHHOCTb opraHa,
3afiepXxaBLUero NHOCTpaHLUa UM NpUMEHUBLLEIO K HEMY Mepy NpeceyvyeHns B
BMAE 3aKNiOYeHUs nog CTpaxy, AOMallHero apecrta, no TpeboBaHUI MHO-
CTpaHLa, ecrim MHOe He ornpeferneHo 3akoHoAaTerbHbIMU akTaMn N Mexay-
HapOAHbIMW OOroBOopaMn, He MNo3gHee OAHMX CYTOK coobuwmtb 06 3TOM B
rMaBHOE KOHCYJIbCKOe ynpasreHne MuHucTepcTBa MHOCTPaHHbLIX aen Pec-
ny6nukn benapycb. CornacHo cT1. 2 3akoHa Pecnybnukn benapycb «O no-
pagKe N yCrnoBUAX coaepxanus nuy nog ctpaxen» ot 16.06.2003 r. Ne 215-3
MHOCTPaHHble rpaxgaHe M nuua 6e3 rpaxpgaHcTBa, cofepXalmecs nog,
CTpaxen, NCNONHAT 0693aHHOCTM U NONb3YHTCA NpaBaMn HapaBHE C rpax-
AaHamun Pecnybnukn Benapycbh, ecnu nHoe He onpeaeneHo KoHCTutyuuen,
MexayHapogHbiMn gorosopamun Pecnybnukun benapyce.

[ononHutenbHble rapaHTMM npas M cBoOOA NpeayCcMOTpPeHbl U Ans
HeCcOBepLUEHHONETHUX 3ajepXaHHbiXx nuy. B cootBetctBun c [lNpasunamu
OOH, kacawwmmMmmncs 3awmTbl HECOBEPLUEHHONETHUX, NULLEHHbIX CBOOOAbI,
NpUHATBIMK pe3ontoumen 45/113 MNeHepanbHo Accambnen ot 14.12.1990 r.
nUweHne HecoBepLUeHHONeTHero cBoboabl AOMKHO MPUMEHSTLCS B Kade-
CTBE KpanHen Mepbl BO3OENCTBUS U B TEYEHNE MUHUMATIbHOIO HEOBXOANMO-
ro nepuogda spemeHnun. CornacHo lNpasunam OOH, nuweHne cesoboabl OOMK-
HO OrpaHNYNBaTLCS MCKITIOYUTENbHLIMU ClyvYasMn Ons BbINOSTHEHUS NPUro-
BOpa cyda nocrne ocyxaeHus 3a Hambonee onacHble BUAbl NpaBoOHapPYLUEHUI
MW C OOSMKHbIM y4eTOM COMyTCTBYHOLMX YCrnoBuin un obcTtosaTenbctB. Cpok
HakasaHua OOMMKEeH onpenenaTbca cyaebHbIM OpraHOM, He WCKIYas BO3-
MOXHOCTU [0CPOYHOro ocsBoboxaeHus. JlvweHne cBoboabl OOSMKHO OCY-
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LLLEeCTBNATLCA B YCNOBUSX U 0OCTOATENbCTBAxX, obecnevnsarowmx cobnoge-
HWe NpaB YenoBeka, NpuM 3TOM HeOBXoAMMO rapaHTMpPOBaTb OCYLLECTBEHNE
B MHTEpecax coAepXaluxcsi B UCNpPaBUTENbHbIX YYPEXOEHUSX HecoBep-
LUEHHOMNETHUX 3(PPeKTUBHLIX Mep (NporpamMm) Mo NogAepXaHuK 340POBbS,
CaMOyBaXKEeHWUS1, BOCMUTAHUIO Y HUX YyBCTBa OTBETCTBEHHOCTU, (hOpPMMUPOBa-
HWIO B3rNS40B M HaBbIKOB, Pa3BMBAOLLMX BO3MOXHOCTM CTaTb OOCTONHLIM
yneHom obuiecTBa.

[MpuHATME peleHns O 3agepXaHuum npuobpeTaeT onpeaesieHHyo
CMNOXHOCTb, KOrga nvuo, B OTHOLUIEHMM KOTOPOro BeOeTCsa paccrefoBaHue
nnu Bo3byxgaeTca yronoBHoe Aero, sBNsieTcsa 3aBefOMO AyLLIEeBHOOOMNbHbBIM
(Mpy HanNMuMM sIBHbIX NPU3HAKOB AyLEBHOW 60Me3HN, onpeaeneHHbIX OOKY-
MEHTOB, COOTBETCTBYIOLLUMX MOKa3aHW CBUOETENEN, pe3ynbTaToB OCBUAE-
TeNbCTBOBAHUSA BPa4YoOM-NCUXMATPOM U T. [.), @ TakKe B criydasdx, korga ectb
000OCHOBaHHbIE COMHEHWUSA B AyLIEBHOM 340poBbe Takoro nuua. Kak cnpa-
BeannBo otmedaet E. E. [opneHko, uenecoobpasHo o npom3BeaeHHOM 3a-
AepXXaHun niua ¢ NCUXMYeCcKMMM HegocTaTkamu yBEAOMUTbL COOTBETCTBYHO-
lne opraHmsaumm (rnaBHOrO Bpaya MCUXOHEBPOSIOMMYECKOro AnMcnaHcepa,
roe Takve nvua CoCTOsNN Ha ydeTe, MHble OpraHbl 34paBOOXPaHEHNS, ONEKM,
NoNeYnTenbCTBa), 3aKOHHbLIX NPeacTaBUTENEen Nnl, COBEPLUMBLLUUX OesiHue,
CeMblto 3agepxaHHoro. B ysegomneHun JomkHO ObiTb yKa3aHo, No nogospe-
HWIO B COBEPLLEHNN KaKoro obLLEeCTBEHHO OMacHOro AedHns 3agepXXaHo numuo
n rae oHo copepxutcsa [3, c. 11]. Npu HeobxoanmMoCTn Nocne 3agep)kaHus
NCuUXmn4eckn BonbHbIM NOASAM OKa3blBaeTcsl JoBpadebHas MeauunHcKasi no-
MOLb, @ Takke NPUHUMAOTCA Mepbl AN 4OCTaBKM B rOCyAapCTBEHHbIE Op-
raHn3aumm 3apaBoOXpPaHEHUS.

Takum obpasom, 6e3 COOTBETCTBYIOLMX rapaHTUM MOMNOXEHUs O npa-
Bax 1 ceobogax 3agepXKaHHbIX Nl HOCUNKU Bbl UCKNIOYNTENBHO AeKnapaTume-
HbIN XapakTep.

[apaHTn npaB n cBobon 3agepXaHHbIX NUL, — 3TO, Npexae BCero,
Mepbl, HanpaBfeHHble Ha npeaynpexaeHve HapylleHus npas u cBoboa, a
TaKke Ha BOCCTaAHOBSIEHME HapyLleHHbIX npaB. MexaHusm peanusauun ra-
paHTM npaB M cBOOOA 3adepkaHHbIX NuUL npeactaBnsieT cobor COBOKYM-
HOCTb B3aMMOCBSA3aHHbIX OOBbEKTUBHBLIX N CYyOBHEKTUBHbBIX INIEMEHTOB, NO3BO-
NAWNX cyobekTy (3agep)kaHHOMY nuuy) npeobpasoBaTb NpuHaanexaiwime
eMy puanyeckm 3akpensneHHble BO3MOXHOCTU B (bakTMyeckoe noBefeHue
ANs yOoBNeTBOPEHMsSI CBOMX NMpaB 1 cBOKOA.
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