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UX OTJAUNYUTEJIBHBIE OCOBEHHOCTHA

B pa3znmuuHbIX OTpacisx mnOpaBa, TakHMX KaK YroOJOBHOE, YrOJIOBHO-
IpoLiecCyajJbHOE, IPaXXIaHCKOE, aJMUHUCTPATUBHOE U JIp., 3aKOHOJATEb HC-
MOJIb3YET KATETOPUU «BPEA», «yIIepO» U «yObITKW». OJHAKO, MPEXKIE YeM
OCTAHABJIMBATHCA 00JI€€ AETAIBHO Ha MOPSAIKE BO3MELIEHUS Bpela OT Pa3jIn4yHO-
ro pojJa HE3aKOHHBIX JEHUCTBHM, HEOOXOAMMO YIEIUTh BHHUMaHUE BhIIIEHEpE-
YUCJIEHHBIM OCHOBOIIOJIAralolUM TEPMUHAM.

[HonsiTusa «Bpem», «ymepo», «yOBITKN» SBISIOTCS OJHUMHU U3 CaMbIX pac-
MPOCTPAHEHHBIX B IOPUCHPYACHIIMU, OJHAKO MHOTHE FOPUCTHI YHOTPEOJISIIOT UX
KaK CUHOHUMUYHBIE, HECMOTPS Ha UMEIOIIUECS PA3JIMYKs B CMBICIIOBOM 3Haue-
HUU YKa3aHHBIX TEPMHUHOB.

B ropuandeckoid Hayke TEPMHH «BpPEI» UMEET HEOJHO3HAYHOE TOJIKOBa-
HUE, ¥ MIOPOM B MPABONPUMEHUTENBHOMN IEITENBHOCTU €r0 MOAMEHSIOT OHATH-
eM «yuiepOo». B cBsi3u ¢ yeM BO3HUKAET HEOOXOAMMOCTh B PACKPBITUHU €ro Mpa-
BOBOU NpUPO/IbI (CyIIHOCTH). MI3HaYalIbHO ClieAyeT BBISICHUTh STUMOJOTHYECKOE
3HAYCHHUE YKa3aHHbIX TeEPMUHOB. Tak, B CimoBape pycckoro s3eika C. K. Oxero-
Ba BpeJl — A3TO yiiepO, mopya, a ymepo npeacraBisieT codoil moTepro, YObITOK,
YpOH (TpU 3TOM OTrOBapUBAETCA, UTO BpeJl MPUUMHSETCS 310poBhI0) [1]. AHamo-
TMYHOE CMBICIIOBOE 3HAYEHHE HCCIIEYEMBIX MOHSITUNA OTPak€eHO B TOJIKOBOM
cioBape pycckoro s3bika Jl. H. YimakoBa — «Bpea» u «ymep0» ynoTpeoistoTcs
KaK clioBa-CHHOHUMBI [2]. B ToIkoBOM citoBape KMBOTO BEJTMKOPYCCKOTO SI3bIKA
B. W. Jlana tepMuHBl «Bpeny», «ymepO» U «yOBITKM» TOJKYIOTCS KaK paBHO-
3HAYHBIE TMOHSITHUS, COJIEPKAIUE €UHBIA CMBICI: «IOCIEICTBUSA BCSIKOTO IO-
BpPEXKJACHUS, TOpPYH, YOBITKA, BELIECTBEHHOTO WJIM HPABCTBEHHOIO, BCSKOE
HapyIlIeHUE MpaB JIMYHOCTH MM COOCTBEHHOCTH, 3aKOHHOE M He3akoHHOoe» [3].
OTcroa BO3HUKAET BOIPO, KAKOBO HOPUANYECKOE 3HAYECHHUE MOHATHIN «BPEM» U
«yuepO» U SIBIAIOTCA JIA OHU KBa3UCUHOHUMAaMM?

AHanmu3upysi 3akoHoJatenbcTBO Poccuiickoit ®enepanuu, PecnyOnuku
benapych U apyrux mOCTCOBETCKHX TOCYJApCTB, & TAKXKE IOPUIUYECKYIO JINTE-
paTypy, MOKHO co3eplaTh MpodsieMy MPaBUILHOTO MOHUMAHUS TEPMUHA «Bpe-
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1@y, TaK KaK €ro onpeieleHuid HaCTOJIbKO MHOIO, UTO 3TO NMPUBOJIUT B 3amella-
TEJIbCTBO, & CJIEIOBATEIbHO, K HEOAHO3HAYHOMY HMCIOJIb30BAaHUIO B IIPaBOIPHU-
MEHUTEIBHOM ITPAKTUKE.

Ha cerogHsmHUI A€Hb CIOXWINCH Pa3IMYHbIE MOIXOAbl K TOHUMAHUIO
paccMaTpuBaeMbIX TEpPMHHOB. HecMoTpss Ha TO, 4YTO KaTErOpHH «BPEI»,
«yuiep0», «yOBITKM» MPEICTABICHbl B PAa3IMUHBIX OTpacCisX MpaBa, Haubolee
ApKO HMX pa3rpaHUYEHUE IMPEJCTABICHO B TIPa)XTaHCKOM 3aKOHOAATEIIbCTBE.
CTOpPOHHMKHN OJHOW TOYKHU 3PEHHS CUMTAIOT, YTO ITU NOHATUS HEPABHO3HAYHBIE,
TaK KaK BpeJl OTPAaHUYHMBAETCS HOPMaMH JEIIUKTHBIX 00A3aTENbCTB U BBICTYIIAET
KaK YCJIOBHE I'PayKJaHCKO-TIPABOBOM OTBETCTBEHHOCTHU. [[pyrue aBTOpBI JOMOJI-
HSIOT, YTO BPEJ, MPUUYMHEHHBINH HapyIlIEHWEM IpaB, MOXKET ObITh UMYIIECTBEH-
HBI U HeMMyIllecTBeHHbIN [4]. BTopas Touka 3peHus 3aKitoyaercs B TOM, 4YTO
MOHATHS «BPEI», «yIIEpO» U «yOBITKU» SABISIOTCS TOXJIESCTBEHHBIMU. MHOTHE
aBTOPBI CUUTAIOT, YTO BpEI — pe3yJbTaT MMyllecTBeHHOro ymepoba. To ectp
UMYIIECTBY MOXET OBbITh HAHECEH TOJBKO yHIepO, a BbIIJIATa ONPEACICHHOU
JIEHEKHOW CyMMBI MOTEpIEBILIEMY 3a 3TOT yIIepO yxe sBisercs BpenoM. OnHa-
KO Takas MO3UIMs BUAUTCS OIIMOOYHOM IO CIEAYIOIUM NpuurnHaM. Bo-nepBbix,
BpEIl MOKHO PacCMAaTpUBAaTh KaK B COLUMAIBHOM, TaK M IOPUIAYECKOM ACIIEKTE.
3akoHomarenb B cratbe 933 I['paxxmaHckoro konekca Pecnyonuku benapychk
0003HAUUJI MOCIEACTBUSA, KOTOPbIE MOTYT BO3HMKHYTh IPU IOCITATEIbCTBE Ha
JUYHOCTh, WIH €€ WMYLIECTBO, WM HMMYIIECTBO HOPUAMYECKOTO JIMLA, U IS
3TOT0 UCMOJIb3YET €IUHBIN TEPMHUH «Bpea». TepMUH «ylllepO» BOOOIIEe HE yIo-
TpeOJIgeTCsl, TaK Kak €ClIi UMYILIECTBEHHBIM Bpel MOXKET MOAAAThCS JEHEKHOM
OLIEHKE, TO MOPAJbHBIA BpEJl OLIEHUTh B JEHEKHOM 3KBHBAJICHTE BEChMA TsIKeE-
710. Bo-BTOpBIX, «Bpea» B IPpa’KJaHCKOM MPABE pACCMATPUBAETCA KaK OCHOBAHHE
IPaKJaHCKO-TIPABOBOW OTBETCTBEHHOCTH. B-TpeThux, B KauecTBe cocoOOB 3a-
IIUTHI TPAXAAHCKUX MPaB, NEPEUHCICHHBIX B cTaThe 11 I'paxkmaHckoro kogekca
PecnyOonuku benapych, OTIeIbHO yKa3aHbl BO3MEIIEHHE YOBITKOB U KOMIIEHCA-
oY MOpPaIbHOTO Bpeaa. TeM camMbIM CTaHOBUTCS OYEBUIHO, YTO MOHATHS
«Bpe» U «YyOBITKH» 3aKOHOJATENbHO pa3rpaHUUYUBAIOTCS MEXIy coOoil. Jlis
cpaBHeHUd B cTaThsax 15—161 I'paxkngaHckoro koaekca Poccuiickont denepanun
peub uaeT 00 yObITKax U yuiepoe coorBeTcTBeHHO. [1o yObITKaMu 3akoHO/AA-
TE€JIb MOHUMAET PACXOJbI, KOTOPHIE JIUIO, YbE€ MMPABO HAPYIIEHO, IPOU3BEIO0 WIH
JOJDKHO OyAeT MPOU3BECTU JJIsi BOCCTAHOBIICHUS HAPYIIEHHOIO MpaBa, yTpaTy
WM TOBPEXKIEHUE €ro UMYIeCcTBa (peasibHbIN yiiep0), a TakKe HEMOJyYeHHbIE
JIOXOJbI, KOTOPBIE 3TO JIMUIO MOJY4YHJIO Obl MpU OOBIYHBIX YCIOBHUAX Tpa)aaH-
CKOro 000poTa, eciu Obl €ro MpaBo HE OBUIO HAPYIIECHO (YIYIIEHHAs BBITOJA)
[5]. [IpuueM yOBITKM — 3TO PacxXolbl CaMHUX TPaKIaH, Ybe HMYIIECCTBEHHOE
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MPaBO HAPYIIEHO, 2 BO3MEIIIEHUE YOBITKOB — 3TO BBIIJIaTa MOTEPIEBIIEMY JIU-
1y 3TUX pacxoqoB [4]. O4eBUIHO, YTO YOBITKM MPSIMO CBSI3aHBI C HAPYLICHUEM
MMYILIECTBEHHBIX TPaB, KOTOPHIE YACTO UMEHYIOT UMYIIECTBEHHBIM BPEIOM.

[TonpITOXKMBasg CKa3aHHOE, MOKHO CJHIEJIaTh BBIBOJ, YTO IMOHATHE «BPEI»
SBIIIETCS IIUPE MOHATUS «YOBITKM». YOBITKH — 3TO (hopMa BBIpAKEHUS UMY-
niecTBEHHOTro Bpeaa. OJIHAKO TEPMUH «YOBITKW», KOTOPBIM ymoTpeOsisercs B
TPaXJAHCKOM IPABE, OTINYAETCS MO COAECPKAHUIO OT aHAJOTMYHOIO MOHSTHS B
PKOHOMHYECKOW Hayke. B SJKOHOMUYECKOM CMBICTIE YOBITKH MPEACTABISIOT CO-
00l MOTEpPU B UMYIIECTBE HE3ABUCUMO OT MPUYHH, & B IOPUINYECKOM CMBICIIE
3TO UMYILIECTBEHHbIEC U JCHEKHBIE (Pacxo/ibl HA BOCCTAHOBJICHHE MUMYILIECTBEH-
HBIX MMOTEPh) MOTEPH MOCTPAIABILIETO JIMIAa OT HAPYUIEHUS €ro MpaB B pe3yJibTa-
T€ IPOTUBOIPABHBIX JAEUCTBUM Apyroro jauua. OTINYHE B TOM, YTO IKOHOMHYE-
CKHe YOBITKM BO3HUKAIOT HE B pe3yJibTaTe MPAaBOHAPYIICHHI, a B pe3yJibTaTe
HEHaJIJIeXKaIlel X03IMCTBEHHOU JIesITeNbHOCTU. [Ipu 3TOM yOBITKH UMEIOT I0pH-
JIAYECKOE 3HAYCHUE B TOM CIIy4dae, €CJIM OHH BO3HUKIM B PE3YyJIbTATE JIEVCTBUMI
JIPYTUX JUI] U TIOAJIeKaT BO3MEIICHUIO B CHITy 3aKOHa win aoroopa [4]. Ctour
OTMETHUTH, YTO TOJBKO OTPACIbh IPa)kKAAHCKOTO IMpaBa UCIOJIb3YET JaHHBIN TEp-
MUH, KOTOPBIH Yallle BCEro ynoTpeOsercs Npu HapylUIeHUU TOTOBOPHBIX 00s13a-
TEJIbCTB.

B cBowo ouepenb, aHAUIM3HPYSIT HOPMBI TPAXKIAHCKOTO 3aKOHOJIATENBCTBA
PecnyOnuku benapych, MOXHO cJieflaTh BBIBOJI, UTO TEPMHH «YIIEpO» 3aKOHO-
JaTeIeM HE MPUMEHSETCS, a MCIOJIb3yeTcs TEPMUH «Bpea». llocnemnoBareneH
OeopyCcCKuil 3aKOHOIaTeNb B UCIOJIb30BAHUY PACCMATPUBAEMBIX KATETOPUH U B
YTOJIOBHO-TIPOLIECCYAJIbHOM  3aKOHOAATeNbCcTBE. Tak, rnaBa 48 YToJIOBHO-
npoleccyaibHoro kojekca PecnyOnuku benapych o3arnabiena kak «lIpous-
BOJICTBO IO BO3MEILEHHUIO BpEJa, MPUUUHEHHOTO (DU3NUYECKOMY WIIM IOpUIAYE-
CKOMY JIMIly HE3aKOHHBIMHM JCHCTBUSMU OPraHa, BEAYLIErO YTOJOBHBIM IPO-
necc» [6]. OgHako mpencTaBisieTcsi, YTO MPU MPUUYMHEHUH HUMYIIECTBEHHOIO
BpeZia y NOTEPIIEBIIETO JUIa MOXKET BOSHUKHYTh KaK pealibHbI yiiepO, Tak u
yIYIIEHHAs] BBIFOJa. DTO MO3BOJSET HaM MOHSTh, YTO TEPMHUHBI «yIIEpO» U
«BPEI» HE SABJISAIOTCS TOKICCTBEHHBIMHU.

[Tonarue «Bpea» NOMKHO YyHOTPEOISIThCA B 00Jiee IMPOKOM CMBICIE, YEM
MOHATHS «YIIepO» U «yOBITKH». J{pyrue oTpaciu rnpapa, peryjaupyromnue Xo3sm-
CTBEHHBIE, YTOJOBHBIE, TPYAOBBIE, AAMUHUCTPATUBHBIE U APYTHE€ OTHOILICHUS,
yHOTPEOISIOT TEPMUH «MATEPUATIbHBIN YIIep0», KOTOPHIM MO CBOEMY COJlepiKa-
HUIO COBIIQJIA€T C TMOHATHEM «pEabHBIM YyIIepO» B TPakJIaHCKOM 3aKOHOAA-
TenbeTBe (cTaThs 15 ['paknanckoro kojekca Poccuiickoi @enepanum).
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Takum 00pa3oM, BBIIIECKA3aHHOE IMO3BOJSIET CAENaTh BBIBOJ O TOM, YTO
BO3MEIIEHUE YOBITKOB HENb3sl OTOXKICCTBIATH C BO3MEIIEHHWEM Bpela WU
yiiep0a, Tak Kak 3TO HEpaBHO3HAUHbIC MOHATHS. OHU Pa3IUUHbBI [0 XapaKTepy
BO3HUKHOBEHHMSI U PETYJIUPYIOTCS pa3HbIMU HOpMamHu mpaBa. [lonstue «Bpem»
Oonee MIUPOKOE MO OTHOIICHUIO K POJICTBEHHBIM IMOHATUSIM «yOBITKU» U
«yuiep0» W BKJIIOYaeT B ce0s (DU3MYECKHUM, UMYIIECTBEHHBI U MOpPaJIbHBIN
Bpell. YOBITKM M yuiepO cleayeT paccMaTpuBaTh TOJBKO B paMKax HMYIIE-
CTBEHHOT'O Bpej/ia B KAUE€CTBE COCTABJISIONINX 3JIEMEHTOB, TaK KaK OH, B OTJIMYHE
OT MOPAJILHOTO Bp€Jla, UMEET TOBAapPHO-CTOMMOCTHOE COJIEp’KaHUE, a Cle0Ba-
TEJIbHO, €T0 pa3MeP MOKHO YCTAaHOBUTH JOCTATOYHO TOYHO.
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