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Annotation. The article is devoted to the
consideration of issues related to the pro-
vision of legal assistance to convicted mi-
nors, including free of charge. The article
analyzes the norms of international and
national legislation in this area and high-
lights the problems that arise when
providing such assistance to juvenile con-
victs.
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HAapOOHO-NPABOBblE HOPMUL.

Ha ceronssimiHuii 1eHb B HayKe OCTPO CTOUT BOIPOC O JIMIIEHUU CBOOOJIBI
HECOBEPILEHHOJETHUX, @ UMEHHO O MPaKTUYHOCTH U 3PPEKTUBHOCTH NMPUMEHEHHUS
TaKOW MEphI YyroJIOBHOTO HakazaHus. B Pocculiickoit denepaunn 3aKOHOAATEND, Clle-
Iysl IPUHLIMITY CIPABEJIMBOCTH, OCYK/Ia€T COBEPIICHUE YTOJIOBHBIX MPECTYIUICHUM
CO CTOPOHBI HECOBEPIIEHHOJIETHUX JIMI] U MIPUMEHSAET K HUM COOTBETCTBYIOIINE Me-
pBl YTOJIOBHO-IIPABOBOTO XapakTepa, MpU 3TOM TOCYyAapCTBO YCTAHABIMBAET IOBbI-
[ICHHbIE TPEOOBAHMS K OXpaHE 3aKOHHBIX MPaB U MHTEPECOB HECOBEPIIEHHOJETHUX
OCYXJEHHBIX [1].

Bonpmias yacTe rocy1apcTB BO BCEM MUPE MPU3HAET, UTO B MPOLIECCE 3AIIUTHI
HECOBEPILEHHOJETHUX 0c000€ BHUMAHHME HEOOXOIMMO YJIENATh YS3BUMOCTH M He-
c(OpPMHUPOBAHHOCTH KaK (PU3MUECKOr0, TaK U MCUXOJOTMYECKOrO0 COCTOSHUSL PeOeH-
ka. B cBs3u ¢ atum 29 Hos106pst 1985 roxa pezomonueit 40/33 I'enepanbHoit Accam-
onen Opranuzanuu O6beanHenubix Hamuit (nanee — OOH) 6butu npuHsaTE MuHU-
MajbHbIe cTaHaapTHeie npaBuia OOH, kacatouiuecss OTopaBieHHs] TPaBOCYIUs B OT-
HOILIEHUU HecoBeplueHHoJeTHUX ([lekuHckue mpaBuna). JlaHHBIA JOKYMEHT SIBIISIET-
Csl OCHOMOJIAratolUIMM B OTHOUIEHUU HECOBEPIIEHHOJETHUX, COBEPILUBILNX MPECTYM-
JIEHUS, U PETJIAMEHTHUPYET MUHUMAJIbHBIN KpYT MpaB pedeHka [2].
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B coorBercTBhu ¢ 4. 4 cT. 15 Konctutynuun Poccuniickonn @enepanuu, B Halem
roCyJIapCTBE MPU3HAETCSI BEPXOBEHCTBO MEXKIAYHAPOIHOTO 3aKOHOAATENBLCTBA. TakK,
B COOTBETCTBUHU C II. 7.1 [IeKMHCKHX MpaBuJjl, Y HECOBEPUIEHHOJETHETO JTOJKHO OBITh
rapaHTUPOBAHO IIPABO UMETh aJIBOKATA HA BCEX ATanax CyJ1e0HOro pazouparesbCcTBa.
B nannom ciydae pedsb cieqyeT BecTd O J000M cyaeOHOM pa3dbupaTenbCcTBe, CTOPO-
HOU B KOTOPOM SIBJISIETCSI HECOBEPILIEHHOJIETHEE TUI0. bosiee Toro, B 00g3aTeNbHOM
NOPSIAKE MPEAIOIAracTcsl y4acThe aJBOKaTa B 3aBEPLIAOLICH CTaJuU YrOJIOBHOIO
IIpoLECCa — HUCIIOJIHEHNE MPUTOBOpa € LENbI0 Pa3pelIeHUs] BO3MOXKHBIX BOIIPOCOB,
KOTOPBIE HEMOCPEICTBEHHO KaCarOTCA IPaB M HHTEPECOB HECOBEPIIECHHOJETHETO
JULA.

B cootBeTCTBMM € POCCUICKMM 3aKOHOJATEIBCTBOM, @ UMEHHO II. 2 4. | cT. 51
VYronoBHo-niponeccyanbHoro koaekca Poccuiickoit ®@enepannu (nanee — YIIK),
y4acTHE B YTOJIOBHOM JIEJIE aJIBOKATa SIBJIAECTCS 0053aTEeNbHbBIM, €CIIU MTOA03PEBAEMBIi
WM OOBUHSIEMBIN SIBISIETCS HECOBEPILIEHHOJIETHUM [3].

B cBoux Hayuneix paborax E. H. KanaueBa crmpaBeqMBO OTMEUaer,
YTO (PYHKIMU aJBOKATa MO 3aIUTE HECOBEPIICHHOJIETHUX HE OTPAaHUYHUBAIOTCS TOJb-
KO y4acTUEM B CyZ€OHOM 3acellaHud U 00KaJOBaHUU CYJIEOHBIX PEIICHH, TaKKe
HEOOXO0IMMO MPENOCTABUTh HECOBEPLIEHHOJIIETHEMY BO3MOXHOCTh M B JaJIbHEHUILIEM
oOpamarbCs 3a MOMOILBIO K aJBOKAaTy BO BPEMs WJIM IMOCJHE OTOBIBAHMS HaKa3aHUs
[4, c. 49].

Kak yxe ObUT0 CKa3aHO, IPaBO Ha aJBOKATCKYIO MOMOIIb MTPEAOCTABIISAETCA HA
BCEX CTAIMIX CyIONPOM3BOJCTBA, BKIKOYAs YTOJIOBHOE, B TOM YHCIIE IS pas3pelie-
HUSl BOIIPOCOB Ha CTaJUM UCIOJHEHHS] IPUroBOpa. B CBs3U ¢ 3TUM 1ie1eco00pa3Ho
ObLIIO ObI TapaHTUPOBATH M 00ECTIEYUTh 00s3aTEIbHOE YyYaCTHE aJIBOKATA B BBIIIECYKa-
3aHHBIX CIIy4asX B OTHOLIEHUH HECOBEPLIEHHOJIETHETO JIUIIA.

Bbonee Toro, BeIcKa3bIBaeTCA TOUKA 3p€HUs 00 00513aTE€ILHOM MPUBJICYEHUN A/l
BOKaTa B CiIy4asX YCJIOBHO-JIOCPOYHOTO OCBOOOXKIECHHSI HECOBEPILIEHHOJIETHETO W3
MECT JIMIIEHUSI CBOOOBI, APTYMEHTHUPYS 3TO TEM, KaKHe IOPUIUYECKUE MOCIEACTBUS
CJIEIYIOT 33 OTKAa30M YAOBJIETBOPEHUSI XOAaTaiicTBa 00 yKa3aHHOM OCBOOOXKICHHH,
a IMEHHO B HEOOXOJUMOCTH OTOBITHS OCTaBIIEHCS YacTHU Haka3aHwus [5, c. 87]. Oxn-
HAKO Ba)KHO OTMETHUTh, YTO 00SA3aTENbHOE YUACTHE 3AIUTHUKA JOJIKHO OBITh MpETy-
CMOTPEHO HE TOJIBKO B CIydasx I0JIayd XOJaTaiicTBa 00 yCIOBHO-TOCPOYHOM OCBO-
00XKJEHUU, HO U B APYTUX CIydasX, MOMJIEKAIINX PACCMOTPEHHIO CYI0M IIPU UCIIOJ-
HEHUH IIPUTOBOPA, pETIIaMEHTHUPOBAHHBIX B CT. 397 VIIK PO.

3a mocneaHee JECATUIETHE 3aKOHOATEIbCTBO OTHOCUTENIBHO OKa3aHUs HOPH-
JUYECKOW MOMOIIM, B TOM 4YHCie W OeCIUIaTHOM, mperepreno u3MeHeHus. OHako
BCE TAK)K€ OCTAJICA HEYyPEryJIMpPOBAaHHBIM KPYI BOIPOCOB, CBA3AHHBIX CO chepamu U
NOPSIAKOM MPENOCTABIECHUS TAKOM IMOMOIIU. bosee Toro, 0TBET Ha BONPOC, HYKHO JIX
OKa3bIBaTh OECIUIATHYIO HOPUAMYECKYIO MOMOIIb HECOBEPILIECHHOJETHEMY, SIBIISETCA
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OUYEBUIHBIM M 0€3yCIOBHBIM, TaK KaK OOJIbIIAs YacTh MPECTYIUICHUN, COBEPIIAEMbIX
HECOBEPILIECHHOJIETHUMH JMLAMHU, BXOASAT B KaT€rOPUIO NPECTYIJIEHUH MPOTHB COO-
CTBEHHOCTH, a 3TO YKa3bIBaeT Ha MpOOJIEMy TPYJAHOIO MaTE€pUAIbHOIO IMOJIOKEHUS
pebenka u ero cempu. M3 aToro ciemnyer, 4To B OONBIIMHCTBE CIy4aeB y HECOBEP-
[IEHHOJIETHErO0 HET BO3MOXXHOCTH OILJIAYMBATh YCIYrdM ajaBokarta. /[aHHBII Bompoc
3akoHozAaTenemM oTpaxkeH B denepanbHoM 3akoHe oT 22 HOsAOps 2011 r. Ne 324-D3
«O OecriaTHOM IOpUANYECKON NoMoun» (Hanee — 3akoH O OecIIaTHOW ropuanye-
CKOM MOMOIIIX), @ UMEHHO B cT. 20 4. 1 m. 6, rae yka3aHo, 4YTO HECOBEPILIEHHOJIETHHE,
OTOBIBAIOIIME HAKAa3aHUE B MECTaX JIMIICHUS CBOOOJbI, UMEIOT MPAaBO Ha MOJy4YEHUE
OecIuIaTHOM IOPUANYECKON MOMOIIM JIJIsl 3aIUThl CBOMX 3aKOHHBIX IIPaB U UHTEPECOB
[6]. OnHaKO B JAaHHOW HOPME €CTh MCKIIFOYEHHE MO OKA3aHUIO0 TaKOM MOMOIIM, Kaca-
IOIlleecs BOMPOCOB, CBA3AHHBIX C OKAa3aHUEM MOMOILU B YTOJOBHOM CYAOIPOHU3BOA-
ctBe. Tak, 3aKOHOJAaTENb HE OXBAaTWJI JOCTATOYHO IIMPOKUH KPYr BOIPOCOB, BXOJ-
IIMX B CTaJUIO0 UCIIOJIHEHUS IPUTOBOpa U periiameHTupoBaHHbIxX cT. 397 VIIK, o ko-
TOPOM MBI YIOMUHAJIM BbIIIE. TakoW MOAXOJ SIBIISIETCA HE COBCEM BEPHBIM U Ipa-
BUJIbHBIM, TaK KaK CYIIECTBEHHO OTPaHUYMBAET MPABO HECOBEPIIEHHOJIETHETO HA
noJiyueHHe OecIIaTHOM FOpUINYECKON TOMOLIH.

Pe3toMupysi BblllIECKa3aHHOE, HEOOXOJMMO OTMETHUTh, YTO 3aKOHOJATEb
pe1ycMaTpUBAET IPaBO HECOBEPLIEHHOJIETHETO OCY>K/IEHHOTO K JIMILIEHUIO CBOOOBI
npuberate K OECIIaTHOW IOPUAMYECKON MOMOILHM, OJHAKO CaM MEXaHU3M pean3a-
[IMY TAKOr'O MpaBa Ha JAHHBIII MOMEHT B 3aKOHOJATENbCTBE OTCYTCTBYET. Kak oTme-
YyaeTcsl B JIMTEPAType, «OTCYTCTBYIOT OPraHU3allMOHHO-IIPABOBbIE TapaHTUU TOTO,
YTO 3asBJICHHE HECOBEPIICHHOJETHETO OCYXACHHOrO0 OylIeT 3aperucTpupoBaHO
Y HE3AMEJINTENIBHO OTIIPABICHO MO aJpecy; AOWIET 0 ajapecara COOTBETCTBYIOIIE-
ro aJBOKaTCKOro 0O0pa30BaHUs; €CIM U AOWUJET 0 aJBOKATCKOro 00pa3OBaHMs, TO U
TOTJa HET rapaHTUH, YTO MOJPOCTKY OyJeT MpeAOoCTaBlieHa CBOEBPEMEHHAs KBaJIM-
(¢uumpoBaHHas 0puAMYEcKas nomoupy [7].

Takxke B Hayke COAEPKUTCA TOYKA 3PEHUS, COTJACHO KOTOPOM HEOOXOIUMO
BBECTH B KaJIpbl BOCIIUTATEIbHBIX KOJIOHUN IITATHOTO IOPUCTA JJIsl OKa3aHUS KBaJM-
(uUIMpOBaHHON IOPUANYECKON NOMOIIY HECOBEPIIEHHOJETHUM OCYKI€HHBIM. MHO-
ro CIOPOB MO JAHHOMY BOIIPOCY BEIETCS M3-3a TOTO, YTO TaKOM IUTATHBIM IOPUCT BO
MHOTOM OyJIe€T 3aBUCETh OT PEIICHWW M YKa3aHUU PYKOBOJCTBA HCHPABUTEIBHOIO
YUPEXKACHUS, UTO MOXKET CKa3bIBaThCSl HAa KAYECTBE OKA3bIBAEMBIX YCIYI HECOBEP-
HIeHHOJeTHEMY. UTOOBI HCKIIIOUUTH TAaKOro poja MpoOJeMHbIE CUTyalluu, HEOOXO-
JUMO TIPUHSTH B COOTBETCTBUU C 3aKOHOM O OECIJIaTHON IOPUAMYECKON MOMOIIU
N0/13aKOHHBIN HOpMaTUBHO-NpaBoBoi akT ®CHUH P®, xoTopsklil Obl ycTaHaBIMBal
YETKU MEXaHHM3M, TMOPSAOK UM CPOKH pEeaM3alld IpaBa HECOBEPUIEHHOJIETHETO
OCYXJEHHOTr0 Ha MOJy4YeHue OECIUIaTHON I0OPUANYECKON ITOMOIIIH.
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[TogBoist UTOrM BCErO BBIIMIECKA3aHHOIO, CIEAYET €Il pa3 OTMETUThb, YTO
HECOBEPIICHHOJIETHUE OCYKICHHBIE — 0c00asi KaTeropus JUI] B CHITy CBOCH MCUXH-
4ecKoW W (U3MYECKON HEYCTOWYMBOCTH M HechopmupoBaHHOCTH. Kpome ToroO,
HEOOXO/IMMO YCTaHOBUTH B 0053aTEJIbHOM IMOPSAKE NPUCYTCTBUE aJBOKaTa Ha CTa-
MW UCTIOJIHEHUSI IPUTOBOPA IS pa3pelICHUs] BOIPOCOB, YPEryJIUPOBaHHBIX CT. 397
VIIK P®. 3arem 3aKoHOM 0 OECIUIATHON IOPUINYECKON MTOMOILU HE MPETYyCMOTPEHBI
Clly4au OKa3aHHWs TaKOM MOMOIIY B paMKaxX yTrOJOBHOT'O CYyAOINPOU3BOJICTBA, UTO, HA
HaIll B3IJISJ, SIBISETCS HApPYILIEHHWEM IpaB U HMHTEPECOB HECOBEPLIEHHOJETHErO
OCYXIEHHOTr0, B TO BpEMs KaK B paMKax IpakJaHCKOr0, aIMUHHUCTPATUBHOIO CyJe0-
HOrO pa3dHMparenbCcTBa OHA NpeaycMoTpeHa. Kpome Toro, moMHMO HEyperyJmpo-
BAaHHOCTH JIaHHOTO BOMpOca B 3aKOHE O OECIIaTHON HOPUIUYECKON MOMOIIH, YTro-
JIOBHO-UCIIOJIHUTENIPHOE 3aKOHOJIaTEIbCTBO TAK)KE HE PErJaMEHTUPYET Cllydau OKa-
3aHMs OECIUIaTHON HOPUAMYECKOW IMOMOIIM HECOBEPIICHHOJETHUM OCYKICHHBIM.
JlanHblid Tpo0Oen yCTpaHUM TOJBKO HMPHUHSATHEM OTIAEIBHOIO MOJ3aKOHHOIO HOpMa-
TUBHO-IIPABOBOT'0 aKTa, KOTOPBIA Obl HEMOCPEICTBEHHO YCTaHABIIMBAJ MOPSAIOK OKa-
3aHMS FOPUAMYECKON MOMOIIM HECOBEPILIEHHOIETHUM OCYKIECHHBIM.
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