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OpHOM M3 OCHOBHBIX OOS3aHHOCTEHM rocyJapcTBa BBICTYIAET 3alluTa IMpaB,
CBOOOJI M 3aKOHHBIX MHTEPECOB YEJIOBEKA M TpakaaHWHa. Tak, rocygapcTBo Oeper
Ha ce0s (QYyHKUMIO 3alIUThl KaXJIOr0 WieHa 0OIlecTBa M 3allMINaeT BCE OOIIECTBO
B 1esioM. Emie B JI[peBHem Pume Bbiaenssiachk OT/ebHAs OTPACib MpaBa sl 3allUTh
IIpaB KBUPUTOB, TO €CTh NpaBo kuTene Puma. /laHHas oTpacip mMena HaMMEHOBa-
HUE «LHMBWIBHOE MPABO», YTO MOCIYXHUJIO OCHOBOW PELENIMH PUMCKOIO YaCTHOIO
IpaBa B COBPEMEHHYIO IOPUANYECKYIO TEPMHUHOJIOTHUIO.

CoBpeMeHHBIN collMyM 00J1aJIaeT MUPOKUM U Pa3HOOOPA3HBIM CIIEKTPOM IIpa-
BOOTHOUIEHUH, XapaKTEPU3YIOIHUMCS TTOCTOSIHHBIM YCIIO)KHEHUEM U COBEPIIEHCTBO-
BaHHUEM, YTO, COOTBETCTBEHHO, 00YCIaBIMBAET HEOOXOANUMOCTh PErYISIPHOrO MOHHU-
TOPUHTA U COBEPILIEHCTBOBAHMS CUCTEMBI MTpaBa, a UMEHHO KacaTelbHO c(epbl yacT-
HBIX U MyOJUYHBIX MpaB yenoBeka. Bee 3To mopokaaer He00X0JMMOCTh HEKOTOPOTO
pasrpaHUYeHHs] YACTHOIO M MyOJUYHOrO MpaBa, TaK KaKk B COBPEMEHHBIX YCIOBHSIX
UMEETCSl 3aKOHOMEPHOCTD MEPEIJICTeHUs] U B3aUMOIIPOHUKHOBEHUSI HOPM ITyOJIMYHO-
ro ¥ 4actHoro mnpasa. Ho eciii HOpMBbI yOJUYHOrO MpaBa 3allUIIAOT OOIIECTBEH-
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HBIE W TOCYJApCTBEHHBIE IIPaBa, TO HOPMBI YACTHOIO IpaBa 3aIUMINAIOT JUYHBIC
IpaBa KakJI0ro YeJI0BEKa, YTO CO3/1A€T OCOOYIO CIIOXKHOCTh B UX OXpaHE, TaKk KaK UC-
TOYHUKAMU JAHHBIX MPAB SBIIOTCSA IPAXKIAHCKO-IIPABOBBIE TOTOBOPBI MEXKIY 4acCT-
HBIMU JIMLIAMH.

Jlenenue mpaBa Ha YacTHOE M MyOIMYHO Havanoch emie B JpeBHem Pume,
FOPUCTBI TOI'O BPEMEHU ONPENEIIA YACTHOE IIPABO KAK 3AIIUTY UHTEPECOB OTHEIb-
HBIX JIIOJIEH, a MyOJIMYHOE — UHTEPECOB rOCYJAapPCTBA B LIEJIOM.

HecoMmHeHHO, UeTKOE pa3feleHne YaCTHOrO U MyOJIMYHOTO Ba)KHO, HO KpHUTE-
PUH TaKOTO PA3LEIECHUS 10 CUX IOP BBI3BIBAIOT JUCKYCCUM U MOJEMHKY, B IPABOBOM
MoJie HEeT OJHO3HAYHOCTH. ECTh MHEHHe, 4TO Takoe paszjeiieHue BooOIie Oecriep-
cnektuBHO [1, c. 107]. M. M. ArapkoB ompeaensur myOoJudHOe MpaBo Kak 00J1acTh
BJIACTU M TOJYMHEHMS, a YacTHOE MpaBO — 00JacTb CBOOOMABI, HHHUIIMATHBBI
[2, c. 290-291].

Tak, /1. H. 'opi1yHOB BBIIENWI CIEIYIOIIAE OCHOBHBIE MOAXOABI K JEICHUIO
YacCTHOTO M MyOJMYHOrO NpaBa: «MaTEepHAIbHBIE» TEOPUHU; «(POpMabHBIE» TEOPHH;
«CMEIIAHHbIE» TEOPHH; «TEOPUHU, OTPULAIOIIME JICJICHUE MpaBa Ha YaCTHOE W IyO-
muuHoe» [3, ¢. 101-108].

B nmenom takoe pasieineHue onpenesseT HalpaBIeHUE OTPACcin MpaBa B rocy-
JApCTBE U UCMOJb3yeMble MeTOAbl. COraacuMcs C MHEHHUEM, YTO OCOOEHHOCTH 4YacT-
HOTO ITpaBa HAaXOJAT OTPAKEHUE B MyOIMYHOM IpaBe, a MyOJIMYHOE MPaBO — B YaCT-
HOM [4].

OcHOBHOM 3a/1aueil MyOJWYHOTO MpaBa BBICTYMAET 3allUTa UHTEPECOB OOIIIe-
CTBa, TO €CTh IPUOPUTETHBIE HAIIPABJICHUS ISl BCEro OOIIecTBa, TaKUe Kak Oe3omac-
HOCTb, CTAOUJILHOCTh, Pa3BUTHE U Y00CTBO.

Ecnm yacTHOE IpaBO PETryIUpPYET MOPSNOK B3aUMOOTHOLIEHUN MEXIY PaBHO-
MPaBHBIMU CTOPOHAMM U 3ALIUIIAET JTUYHBIE HHTEPECHI, TO MyOJIUYHOE MPABO, B CBOIO
ouepesb, onpenaenser GopMUPOBaHUE U YCTPOWCTBO rOCYJapCTBA, OPraHOB BIACTH,
UX TpaBa U 00S3aHHOCTH, a TAK)KE 00ECHEUYMBAET MPABOBOE PETYJIMPOBAHUE MPABO-
OXPaHUTEIIBHOW IESTENBHOCTH.

CropoHamMu MyOJIMYHOTO MpaBa BHICTYMAET, KaK MPaBUIIO, C OJJHOM CTOPOHBI,
IOpUANYECKOE WIN (PU3NYECKOE JIUIIO, & C APYroll — TOCyIapCTBO WIIM €ro MpeicTa-
BUTENH, MyOJUYHBIE MPABOOTHOILIEHUS MOTYT BO3HUKATh U MEXIY MPEICTABUTEISAMU
rocygapcTBeHHOM BiacTu. OJJHAKO OCHOBHAs XapaKTEepU3YIOIasi yepTa myOJIuyHOro
npaBa — 3TO TO, YTO OTHOILUEHUS CKIAABbIBAIOTCS MEXIY CONMOAYUHEHHBIMU CyOBEK-
TaMH, TO €CTh OJIUH CYOBEKT UMEET OOJbIINE MOJHOMOYHMS, B TOM YKCII€ BJIACTHBIE,
YeM Jpyras.

Hopwmsl, coctaBinstoniye myOoiarM4Hoe IpaBo, B OOJIBIIMHCTBE CBOEM HOCST UM-
NepaTUBHBINA XapakTep. To ecTh COAEpKAHUE HOPM OIPEAENSAET KOHKPETHOE MOBEE-
HUE IPU CIOXKUBIIMXCA 00cToATeNnbCcTBaX. Tak, mexay corpyanukom I'MBJIJ] u Bo-
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IUTENIeM HE MOXKET B Ciy4yae HapyIICHHUs MOCIETHUM ObITh MHBIX OTHOILIECHUH, YeM
IIPEAYCMOTPEHO MMIIEPATUBHBIMU HOPMaMHM 3aKoHonarenbcTBa Poccuiickon Pene-
pauuu.

Tak, npu HapylIEHUHU HOPM YAaCTHOI'O IPaBa MOPSAOK 3aIIMThl YACTHBIX MHTE-
PECOB UIET B MOPSAKE TPAKIAHCKOTO CYJIOMPOU3BOICTBA, TO €CTh (PU3HUECKUE WIIH
IOpUIMYECKUE JIMLA JODKHBI CaMU 3allMIaTh CBOM IpaBa M JOKa3bIBaTh CBOIO
MPaBOTY, CYAONPOU3BOJACTBO MHULMUPYET MOCTpaaaBiias cCTopoHa. B ciydae Hapy-
[IeHUs] MyOJMYHOTO TpaBa OTBETCTBEHHBIC JMIA OYIyT OTBEYaTh Mepei rocynap-
CTBOM, HE3aBHCHMO OT HAJIMYUS MTOCTPAABIIEH CTOPOHBI.

M3Ha4anbHO MOKET NOKA3aThCs, YTO, €CJIM B MPABOOTHOLIEHUSX FOCYJIapCTBO
BBICTYIIAET YYACTHHUKOM, TO 3TO 00s3aTeNIbHO MyOIMYHBIEC TPaBOOTHOIIEHU. OHAKO
HEO0OXOJAMMO OTMETUTh, YTO TOCYAAPCTBO MOXKET BBICTYNATh B POJIM PABHOIPABHOM
CTOpPOHBI, HApPUMEpP, TOCYAApCTBEHHBIE 3aKa3bl IO 3aCTPOMKE YYacCTKOB B cllydae
BO3MOYKHBIX pa30upaTesnbCcTB OyAyT paccCMaTpPUBATHCA B MOPSAKE TPAKIAHCKOIO CY-
JOTPOU3BOJICTBA U B MHBIX CIIy4asiX, IJI€ TOCYJapcTBO OyAET BBICTYNATh B POJIH 3a-
Ka34uuKka, padoToAaresis, MOKyIaTeas U UHOW CTOPOHBI MPEACTABISIOIEHCS Ha paB-
HbIX npaBax. B. K. MamyToB yTBEp:KIaeT, 4TO camMO NMOHSATHE YACTHOTO IpaBa JHUC-
KYCCHOHHO B IPUMEHEHHUH K DKOHOMHUYECKUM peanusM [5, c. 22].

Ha ceropHsmHuil e€Hb YETKO YCTAHOBUTH IPAaHULBI MEXAY YAaCTHBIM U MyO-
JUYHBIM IIPABOM HE MPEJICTABISAECTCA BO3ZMOXHBIM. JTO CBSI3aHO C TE€M, YTO JIOCTa-
TOYHOE KOJIMYECTBO MPABOOTHOLIEHUH, PETYIHPYEMBIX B MPOILUIOM YAaCTHONPABOBOU
cepoil, Ha CErOAHSIIHUN eHb NOoMaaeT N0l MyOJUYHO-IPABOBOE PETYJIUPOBAHUE,
KpOME TOro, B OJIHOM OTpaciu IpaBa MOTYT COJEPXKaThbCsl KakK MyOJIMYHbIE, TaK U
YacTHBIE TPABOOTHOIICHUSI.

PaccMmoTpum HOpMBI yrosnoBHoro npasa. Ha cerogusimnuil neup npeo0iaaaro-
IIMM [IPaBOM SBJISIETCS MyOInyHOe. Eciii BEpHYThCSA K UCTOPUM YaCTHOIO W MyOJInY-
HOT'O TIpaBa, TO MOXHO HaOJ0aaTh, 4yTo euie B J(peBHeilt Pycu HOpMBI yrojloBHOTO
npaBa ObLIM YaCTHOTO MOpsiika. To ecTh, €Cli JUIO CYUTANIO, YTO B OTHOILIEHUU HErO
WU ero OJIM3KUX OBLIIO COBEPIICHO MPECTYIUICHHE, TO 3asBISIOMIUN 00 3TOM JI0KEH
OBLI caM J10Ka3aTh WM MPEIbSIBUTH J0KA3aTEIbCTBA B OTHOLIEHUH BUHOBHOM CTOPO-
Hbl U TPU JOKa3aHHOM BHHE BHHOBHAs CTOPOHA JIOJDKHA OblIa KOMIIEHCHPOBATH
yiep6 noctpagasiieid. U yxe ropaszno mozxe ObUT yCTaHOBJIEH IuTpad, B3UMaro-
HIMIICS B MOJB3Y TOCYapCcTBa, TOUHEe, KHA3S. [locTeneHHO MoJHOMOYHNS 10 HAaXO0X-
JIEHUIO TIPECTYITHUKOB CTaJIM BO3JIaraThCsl HA UCHOJIHAIONINE CrieuaIbHble (PYHKIIMU
OpraHbl, TO €CTh MOCTENEHHO MPaBOOXPAHUTENIbHAS (DYHKIMS 4YaCTUYHO Meperuia
B chepy MyOIMYHBIX TPABOOTHOIICHUH.

B coserckuit nepuon npu B. U. Jlennne neBu3 «Mbl HAYEro ‘“‘4acTHOro” He
npU3HaeM, JUIsl HacC BCce B 00JacTH XO3iCTBa €CTh MyOJMYHO-TPABOBOE, a HE YacT-
HOe» [6] OblT moBceMecTHBIM. [lo31HEe BO3MOMXKHOCTh 3aHUMATHCSI MTPOU3BOJICTBOM
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KaKoW-1100 MPOMYKIMU WM YCIyT y JI00Oro JIMIja B paMKax 3aKkoHa Obljaa BO3Bpa-
LICHA.

Ha ceromnsamHuii 1eHp MyOIMYHOE W YaCTHOE MPABO OXBATHIBAIOT BCe Cepbl
KU3HEACSITEILHOCTH YEJIOBEKAa, IMOJ BIMSHUEM IOCTOSHHOTO Pa3BUTHs OOIIECTBA
IIPOrPECCUPYET U MPABOBask OTPACib rocyAapcTsa. Tak, Ha CyIIECTBYIOLIUI MEPUOLT
pa3BUTHUS MpPaBa MOXKHO 3aKJIIOYWThH, YTO B MyOJIMYHOM MpaBe TOCYAapCTBO UTPaET
IJIaBHYIO POJIb B IPAaBOOTHOIICHHSX, @ B YACTHOM IPAaBE OCHOBHBIM MOMEHTOM $IB-
JSFOTCSI BOJIEU3BSABICHUS CTOPOH (YACTHBIX JIMI) M POJIb TOCYAApCTBa BO BTOPOM
cllydae OrpaHH4eHa.

Takum 00pazom, pazeneHue Mexay MyOJUYHbIM U YACTHBIM MPAaBOM YCJIOBHO.
To ecTb TOYHBIX TpaHUI] HET, MBI MOKEM BCTPETUTH AJIEMEHTBHI YaCTHOT'O IpaBa
B ITyOJINYHOM, a IMyOJIMYHOTO — B YACTHOM.
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