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8DEeMEHHO UCNOIHAIOWUL 00A3aHHOCU HAYAIbHUKA Kagheopbl
ONnepamueHO-pO3bICKHOU 0esimelIbHOCMU
0p2ano06 8HYMpeHHUX el
Vpanvcrozco wpuduueckozo uncmumyma MB/] Poccuu,
KaHouoam 1opuouteckKux HayKk

I'OCYJAPCTBEHHAS 3AIIUTA ITPAB IMYHOCTH
B OIIEPATUBHO-PO3BICKHOM JESATEJbHOCTH

Bricokas 3HaUMMOCTh MPOOJIEMBbl TOCYAAPCTBEHHON 3aIUThl MPaB JUYHOCTH
B OTIEPATUBHO-PO3BICKHON  JIESITENIBHOCTH OOYCJIOBIIMBAeT CTAOWUJIBHBIN HHTEpPEC
K JaHHOM TEeMaTUKE CO CTOPOHBI HccienoBareneil. O0beM Hay4YHBIX MyOJIUKAIIHA,
MOCBAIICHHBIX 3allTE€ NpaB JIMYHOCTA B OINEPATHBHO-PO3BICKHOW AESTEIbHOCTH,
BECbMa 3HAYMTEJICH, YTO CBUJETEIBCTBYET O BOCTPEOOBAHHOCTH TEMBbI B TEOpETUYE-
CKHUX U NMPAKTUYECKUX LIEIIAX.

[IpaBa u cBOOOIBI JIUYHOCTH, B TOM YHUCJIE U O€30MACHOCTH MEPCOHATBHBIX
TAHHBIX, YTO HA CETOJHSIIHUMN JEHb SABJISETCSA aKTyalIbHBIM BOIIPOCOM, OXPAHSIOTCS U
3alMIIAOTC KaK HOpMaMu KOHCTUTYLIMOHHOTO npaBa Poccum, Tak U BceMu oTpac-
JISIMHM 3aKOHOAATENbCTBA aHTUKPUMUHAJILHOTO IIUKJIA (ONEPaTUBHO-PO3BICKHBIM, YIO-
JIOBHBIM, YTOJIOBHO-IIPOLIECCYAIbHBIM, YTOJIOBHO-HCIIOJIHUTEIIHHBIM).

Kak cnenyer u3 crareit 2, 15, 18 Konctutynuu Poccuiickoit ®@enepaiuu u
JETANMM3UPYIOIMIUX AT HOPMHBI cTaTteit 1-5 denepanpHoro 3akona «O06 onepaTUBHO-
po3bICKHOM nestenbHoCcTH» [1] (manee — 3akon o6 OPJI), omepaTuBHO-PO3BICKHAS
NEeSTEIBHOCTh OCYIIECTBIISIETCS B LEJSAX 3alIUTHI KU3HH, 370POBbS, MPaB U CBOOO
YeJIoBeKa W TrpakJaHWHA, COOCTBEHHOCTH, oOecIreueHHsl 0€30MacHOCTH OOIeCTBa U
rocyJapcTBa OT MPECTYIHBIX MOCATATENbCTB. J[aHHAs JESITENbHOCTh 0OecreunBacT
perieHune 3aaa4, NpeaycMoTpeHHbIX CcT. 2 3akoHa 00 OP/I. Ilpu BeimonHeHUU 33124
MpeanoaaraeTcsi COOMI0IEHNE psiia MPUHIIUIIOB, B TOM YHCIIe KOHCTIMPAIIUU, COYeTa-
HUE TJIACHBIX M HETJIACHBIX METOJOB M CpPEJICTB. OJTO SBISIETCS CHEIU(UKON
ONEPaTUBHO-PO3bICKHON JIEATEIIbHOCTH.

OnepaTuBHO-PO3BICKHASL ~ JEATEJIBHOCTh  BOIUIOLIAETCS B ONEPATHBHO-
PO3BICKHBIX ~ MeponpusTusix. OnepaTUBHO-PO3BICKHAS  JEATEIbHOCTh, MOMHUMO
OTIEPAaTUBHO-PO3BICKHBIX MEPOIPUSATUH, UMEET U WHBIC ()OPMBI peaTu3alii U BHEIII-
Hero nposiBiieHus. OJHAKO ISl 1EJIe YroJOBHOTO CYJIONPOU3BOJICTBA HMEHHO
OTIEPAaTUBHO-PO3BICKHBIE MEPOTIPHUATHS TPEICTABIAIOT CO000W HamboJiee BaKHBIN
C COJIEpKATEIIbHOW TOYKU 3PEHUS CErMEHT ONEPATHUBHO-PO3BICKHOW AESTEIbHOCTH,
MIOCKOJIBKY B JOKa3bIBAHWU MO YTOJIOBHBIM Ji€JlaM MOTYT HUCIIOJb30BaThC MUMEHHO
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pe3yJIbTaThl ONEPATUBHO-PO3BICKHOTO Meponpusitus. OnepaTUBHO-PO3BICKHBIE Me-
ponpusATHS 001a1al0T BHICOKMM HH()POPMATHBHBIM MOTEHIIMAJIOM, TTOCKOJBKY B XOJI€
UX TIPOBEJCHUS 3a4acTyl0 (PUKCHPYIOTCS CBEACHHUS, XapaKTEPHU3YIOIIHE HEerocpe/-
CTBEHHO IPOIIECC COBEPILICHMS MPECTYIUICHHS, a TaK)Ke UHbIE 0OCTOSITEILCTBA, MO/I-
JIe)KAIME YCTAHOBJICHUIO B paMKaX YrOJIOBHOI'O CYAOMPOU3BOICTBA. JJOBOJIBHO 4acTO
ATU CBEACHUSI HEBO3MOYKHO BBISIBUTH MyTEM ITPOU3BOICTBA CJICICTBECHHBIX JICUCTBUI.
beuto OBl HEMPOCTUTENBHO HE HCIMOJB30BaTh HWH(OpMAIMIO, TOJTYYEHHYIO B XOJC
MIPOBEICHUS OIEPATUBHO-PO3BICKHBIX MEPONPUATHIA, B YTrOJIOBHO-NPOIIECCYATbHOM
JIOKa3bIBaHUM [2, c. 34].

Crnenyer oTMETUTH, 4TO B 3akoHe 00 OP/] onepaTuBHO-pO3BICKHBIE MEPOIPHSI-
THUSI TOJBKO HA3BaHbI, OJJHAKO COJIEPKAHUE UX HE PACKPBITO JakKe B caMOM 000OIIeH-
HOM BuJe. JleranbHas perinaMeHTalus opsaKa IpOBEICHUS OIEPATUBHO-PO3BICKHBIX
MEPOIPHUITUNA OCYIIECTBIIAETCA B BEAOMCTBEHHBIX HOPMATUBHBIX aKTaxX OIEPATUBHO-
PO3BICKHBIX OPTraHOB, B OCHOBHOM HMEIOIIMX T'PUQPBI «CEKPETHO» M «COBEPIICHHO
CEKPETHOY.

Kak n3BecTHO, OMepaTUBHO-PO3BICKHBIE OTHOILIEHUS IOCTATOYHO CIIeHU(PUUHbI
U XapaKTEepPU3YIOTCS CIIOKHBIM CYOBEKTHBIM COCTaBOM. B CBs3U ¢ 3THUM BCeX ydacT-
HUKOB TaKUX OTHOIICHHM CUUTAeM HEOOXOIMMBIM MOJAPA3/IETUTh HA OMpeIeICHHBIC
TPYMIIBL.

B nepByro rpynny npeanonoKUTEIbHO MOKHO BKIIFOUNTD:

a) TpaxaaH, KOTOPbIE CTAJIH KEPTBAMU MPECTYIMHON JESITEILHOCTH U 00paTH-
JIMCBH 34 3aLUTOUN B ONIEPAaTUBHO-PO3BICKHOW OpraH;

0) TpaxaaH, MPEACTABISIIONIMX OMEPATUBHBIA WHTEPEC B CBA3U C TEM, 4YTO
umeercs nHdopmaius 00 UX MPUYACTHOCTH K TIPECTYITHOM IeITeTbHOCTH;

B) JIMIIa, 00JIaIarolue OMpeIeICHHOM OlepaTHBHO-3HAYNMON HH(pOpMaIuen,
IIOJYYUTh KOTOPYK) BO3MOYKHO JIMIIb IIOCPEACTBOM TPOBEICHUS OIEPATUBHO-
PO3BICKHBIX MEPOIIPHUSITUN;

r) OE3BeCTHO MPOMABIINE TPaKAaHEe, B OTHOIICHUU KOTOPBIX BEIYTCS PO-
3BICKHBIE MEPOIIPUATHSL.

Bo BTOpyI0 rpyminy ciaeaoBasio Obl BKIFOUYUTh OMEPATUBHO-PO3BICKHBIC OPTaHbl
Y TIPOXOJIAIINX B HUX CITY’KOY COOTBETCTBYIOIIUX JTOHKHOCTHBIX JIHUII.

B Tpersro rpynmy, Ha Haml B3IVISA, BXOIAT JOJKHOCTHBIE JIMIA U TPaXKJIAHE,
KOTOpBbIE€ B3aWMOJICHCTBYIOT C COTPYJIHHMKAMU OIEPATUBHBIX IMOAPA3ICICHUNA B OCY-
LIECTBJIEHUU ONEPATUBHO-PO3BICKHOM AEATEIBHOCTH.

B yeTBepTyrO rpyniy MOKHO BKJIFOUUTH KOHTPOJMPYIOIIUE U HAA30PHBIE Op-
raHbl 32 ONEPATUBHO-PO3BICKHON JEATENBbHOCTHIO (CY, IPOKypaTypa U Jp.), a TaKKe
MX JOJKHOCTHBIX JIUL, YIIOJTHOMOYEHHBIX HA TAKYIO AESATEIbHOCTD.
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OO0s13aHHOCTH TIO OCYIIECTBIICHUIO U O0ECIICUYCHUI0 Mep 0€30MacHOCTH, a TaK-
e 0 COLMAILHO-TIPABOBOM 3aIIUTE U 00ECIIEYCHUIO COXPAHHOCTH COOpaHHBIX Iep-
COHAJIBHBIX JIAHHBIX NEPEUMCICHHBIX YYACTHUKOB ONEPATUBHO-PO3BICKHON AESATENb-
HOCTM  BO3JIAralOTCd  COOTBETCTBEHHO  HA  CIELHMAIBbHBIE  MOAPA3ACICHUS
MIPAaBOOXPAHUTEIBHOIO OPraHa, UCXOMAs U3 1€, HAXOJSIIMXCA B UX MPOU3BOJCTBE
WJIM OTHECEHHBIX K UX BEJECHUIO, U Ha CYOBEKThI, KOHTPOIUPYIOLIUE U HA3UPAIOIINE
3a ONEPaTUBHO-PO3bICKHOM JESITEIIBHOCTHIO.

[IpencraBnsieTcsi, 4YTO TEPMUH «OE30MACHOCTH» HCXOAd U3 KOHTEKCTa
ONEpPAaTUBHO-PO3BICKHOM  JEATEIBHOCTH MOXHO  OTPa3uTh TakuM 0OpazoM:
noja 0e30MacHOCThI0 MOHMMAIOT TAKOE COCTOSIHUE JIMYHOCTH, MPU KOTOPOM OCY-
HIECTBJISETCS CBOOOAHOE MPUMEHEHHUE BCEX MPaB, MPETyCMOTPEHHBIX 3aKOHOJATEb-
CTBOM.

3alMIIEHHOCTh — 3TO PAaBHOYPOBHEBBIE IMPABOBBIE MPOSABICHUS, BXOISALINE
B CUCTEMY TIOCYJIapCTBEHHOM 3alUThl, KOTOpas OOECIEYMBAET peaM3alUI0 IPaB
JUYHOCTH, B TOM YHCJIE JIMYHBIX UMYLIECTBEHHBIX, U UX 0€30MaCHOCTh OT MPECTYM-
HBIX TOCSTaTENbCTB C MOMOUIIBIO CHEUUATBHBIX CPEJICTB OMNEPATUBHO-PO3BICKHOM
NEeSATENBHOCTH.

OnepaTUBHO-PO3BICKHOE 3aKOHOAATENbCTBO, BOIUIOUIAs B >KM3Hb UMIIEPATHB-
HbIE TPEOOBAHMS HOPM KOHCTUTYILIMOHHOTO M MEXIYHApOJHOTO MpaBa, OCYIIECTBIIS-
eT GyHKUMK 00€CTIeueH s U 3allUThI IPaB U CBOOO/ YEIOBEKa.

ObecrnieueHre HEOTHEMIJIEMBIX NpaB M CBOOOA €CTh WX TapaHTUPOBAHUE,
T. €. CO3/IaHHEe YCJIOBUN JUIsi OECHpPEnsTCTBEHHOM pealii3allii 3TUX MpaB U CBOOO.
CO CTOPOHBI TrocyAapcTBa. B onepaTMBHO-pO3BICKHOM cepe 3TO BO3ZMOXKHO MyTEM
HEYKOCHUTEIBHOTO COONIOACHUS TOJIOKEHUM 3aKOHOAATENhCTBA 00 ONepaTUBHO-
PO3BICKHON J€ATEIbHOCTH, @ TAaKK€ BEJOMCTBEHHBIX HOPMATHBHBIX aKTOB, perja-
MEHTUPYIOIINX OCHOBAHUS W TOPSAJOK MPOBEACHHS ONEPATUBHO-PO3BICKHBIX MEPO-
MPUSATUH, OTPAHUYHUBAIOIINX KOHCTUTYLIMOHHBIE MTPaBa FPaKIaH.

[Ipu3BaHHble peraaMeHTUpPOBaTh dP(HEKTUBHYIO POLEIYPY peau3alii mpaB
U CBOOOJ YENOBEKa OINEpPAaTUBHO-PO3BICKHBIE HOPMBI MOTYT U JIOJDKHBI, Ha Halll
B3TJISAJI, TIpeaycMaTpuBaTh Oojiee MMPOKUH, AU EPEHIIMPOBAHHBIN KOMILIEKC MeEp
3aILUATHI, HEXKENIU 3TO OMPEIETICHO B HOPMAaX KOHCTUTYLMOHHOTO U MEXIYHAPOJIHOTO
npasa.

[IpeacraBnsieTcs, 4TO 3alMTa MpaB JUYHOCTU B ONEPATUBHO-PO3BICKHON Jies-
TEIBHOCTH — 3TO YCTAHOBJIEHHBIM 3aKOHOJATEIBCTBOM B OOJACTH OINEpaTHUBHO-
PO3BICKHOM JI€ATETbHOCTH M HWHBIMU HOPMATHMBHO-IIPABOBBIMU AKTaMU TMOPSIOK
NPaBOOTHOIIEHUN CyOBEKTOB ONEPATHUBHO-PO3BICKHOM N1€ATENbHOCTH, OOecreunBa-
IOLIUI 0€3011aCHOCTh, BOCCTAHOBJIEHUE COLIMATIBHON CITPaBEAJIMBOCTH U HAPYIIEHHBIX
IpaB U CBOOOJ YEIOBEKA U I'PaXkTaHNHA.
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Takum 00pa3oM, MOPSAIOK TOCYJAPCTBEHHOM 3alllMThl MpaB JHUYHOCTH
B OIEPAaTUBHO-PO3BICKHON JEATEIIBHOCTH — 3TO PErVIAMEHTUPOBAHHAS COOTBET-
CTBYIOIIMMHU HOPMaMu IpaBa JIEATEeIbHOCTh YIOJHOMOYEHHBIX CYOBEKTOB MO 0Oec-
NEYCHUIO peau3aliyi MpaB U 00s3aHHOCTEH YYaCTHUKOB OINEPATUBHO-PO3BICKHOM
NEATEIIbHOCTH, MPENYCMOTPEHHBIX 3aKOHOAATEIBCTBOM, MPEAINOJararomas MCIoib-
30BaHHE COBOKYMHOCTH CPEJICTB, METO/IOB, CIOCOOOB UX pealu3aldid U MPUMEHEHUs
B LEJAX CO3/JaHUS TAPAHTUM TaKOW 3alIUThl, BOCCTAHOBIICHHS 3aKOHHOCTHU U COILH-
aJbHOM CITPaBEIJIMBOCTH.

OOBEKTOM TOCYAAPCTBEHHOW 3alUThl B ONEPATUBHO-PO3BICKHOMN AESATEIBHO-
CTH SIBJISIIOTCS TIpaBa, CBOOOJIBI U 3aKOHHBIE MHTEPECHI INYHOCTU, HAPYIIICHHBIE TIpe-
CTYIUICHUEM WM HENPABOMEPHBIMU JIEUCTBUAMM JOJKHOCTHBIX JIMI ONEPATHBHO-
PO3BICKHBIX OPTraHOB.

HenmocTtaToyHO M3y4EHHBIM B TEOPHUM OMNEPATUBHO-PO3BICKHOW NIE€SITEIBHOCTH
SABJISIETCA BOIIPOC O MECTE MPABO3ALIUTHBIX HOPM OIEPATUBHO-PO3BICKHOM JIEATENb-
HOCTH B cUCTeMe (OPMUPYIOIIETOCS U BMECTE C TeM peaibHO (PYHKIIMOHUPYIOIIETO
OTEPAaTUBHO-PO3BICKHOTO TIpaBa U €ro mojacucteMme (MoJ0Tpacii) — OINepPaTUBHO-
PO3BICKHOM IIpOLIECCE.

B Teopumn onepaTUBHO-PO3BICKHOW AEATEIBHOCTA M ONEPATUBHO-PO3BICKHOM
3aKOHOJIATEILCTBE JI0 HACTOSIIETO BPEMEHH HE CPOPMUPOBAIUCH COOTBETCTBYIOIINE
nojicucteMbl (TIOJIOTPACIN), COJEPKAIME HOPMBI, PETIAMEHTUPYIOIIUE BOIMPOCHI
oOecrieueHrs KOHCTUTYIIMOHHBIX TIPaB U CBOOOJ YeJOBeKa M TpakJaHuHA. MHOrO-
YUCJICHHBIC TPABOBBIC CPENICTBa, MPEAHA3HAUCHHBIC IS 3allUTHI MPaB U CBOOO,
HAXOJSATCS B Pa3IMYHBIX HOPMATUBHBIX aKTaX, HE B3aMMOCBS3aHHBIX MEXIy COOOM.
[Topo#i onn u3nuIIHE 000COOJIEHHBI M TPOTUBOPEUYHBHI. Bee 3T0 Benet K nmpobieMam
B peaIn3allid HOPM B MPAKTHUUYECKON NEATEIIbHOCTH, YTO MOET MPUBECTH K HApy-
HIEHUIO 3aKOHO/1aTEIbCTBA.

[IpencraBiseTcs, 4TO JaHHAsl CTAThsl MOXET IOCIYXUTh OTIPABHOM TOYKOMN
7Tt 60J1€€ TOAPOOHOTO HCCIIEIOBAHUS 0003HAYCHHBIX MTPOOJIEMHBIX aCIIEKTOB U JHC-
KyCCHil B paMKax HayYHO-IIPEACTABUTEIIbHBIX MEPOIIPUSITUH.
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