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W B ropuinyeckoil Hayke, U B MPABONPUMEHUTENBHON MpakThke PecrnyOnuku
benapych nosyunsio orpaxenue GpyHIaMeHTaIbHOE MOJ0KEHHE O TOM, YTO «yTOJIOB-
HOE MPABOCYAME B OTHOIICHWM JIML, COBEPIIMBIIMX NPECTYIUICHHS B BO3pACTE
10 18 ner, oCHOBBIBa€TCS Ha MOHMMAHHM OCOOOT0 CTaryca HECOBEPIIEHHOJETHUX,
NOJIeXKAIIMX CHEUUaTbHOM OXpaHe M HaXOASAMIMXCA IMOJ 3alllUTOM TOoCyAapcTBa
B CHJIy HOPM MEKIYHapOJAHOI0 U HAllMOHAJIBHOTO mpasay [ 1, c. 56; 2, c. 50]. IIpaBo-
BbI€ HOPMbI HAIIMOHAJILHOTO 3aKOHOJATENbCTBA B c(hepe NPUMEHEHUSI B OTHOLLIEHUU
HECOBEPILECHHOJETHUX 3aKIOYEHUs MOJ CTPaXy B KauyeCTBE MEpPbl NpPECEUCHUs,
a TaKKe B 1IEJIOM B CUCTEME YTrOJIOBHOI'O PaBOCYIMsl B OTHOILIEHUH 3TOW KaTeropuu
CcyOBEKTOB (POPMUPYIOTCS M PA3BUBAIOTCS C YUYETOM MEXKIYHAPOAHBIX HOPM U CTaH-
JapTOB, CIELUUAJIbHO HANPABICHHBIX HA YCUJIEHHYIO OXpaHy IpaB U CBOOOJ HECO-
BEPIICHHOJETHUX, CHOPMYIMPOBaHHBIX B JOKyMeHTax Opranuzauun OObeAUHEH-
Heix Hamwmit (mamee — OOH). IlpaBuna u npoueaypsl oOecriedeHUs: IpaB
HECOBEPILEHHOJETHUX, B OTHOIIEHUH KOTOPBIX MPUMEHEHO 3aKIIIOUEHHE IMOJ CTpa-
Ky, nosryuuinu 3akperienne B Kousenuun OOH o npaBax pebenka (1989 r.), Munu-
MaJbHBIX cTaHgapTHbIX mnpaBuiax OOH, kacaromuxcsi OTHpaBJICHHS] MPaBOCYIUS

294



[TpaBoBas KyJabTypa B COBPEMEHHOM OOIIECTBE 2024

B OTHOLIEHUU HecoBepuieHHoJeTHuX (Ilexknnckue mnpasBuia, 1985 r.), IlpaBumax
OOH, xacaronuxcst 3alIUThl HECOBEPIIEHHOJIETHUX, JIMIIEHHBIX ¢BOOOABI (1990 r.),
PykoBomsimux nmpuHnunax OOH mo npeaynpexIeHnI0 NpecTymHOCTH CPEeIn Heco-
BepIlICHHOJETHUX (Dp-Pusnckue pykopoasmue npuHuumnsl, 1990 r.).

N3yuuB copepkaHue MEXAYHAPOJHBIX JTOKYMEHTOB, COJEPKAIINX CTaHAAPThI
IPUMEHEHUS 3aKJIIOUYEHHUS MO/ CTPaXy B OTHOIIEHUH HECOBEPIIEHHOJETHUX, MOXKHO
BBIICJIUTh CJIEAYIOUIME MPUBEJACHHBIE B HHUX IMpPaBWJIA, UMEIOIIME NEPBOCTENEHHOE
3Ha4YECHUE:

— «HU OJIMH PEOEHOK HE JOJHKEH OBITh JIMIIEH CBOOOJBI HE3aKOHHBIM WJIU
IPOU3BOJIBHBIM 00pazom» [3, 1. b cT. 37];

— 3aJepKaHue U COJEpIKaHUE IOJ CTPAXKEU 10 CyJa HECOBEPIICHHOJIETHETO
JOJKHBI IPUMEHSTHCS JIMIIb B KaYECTBE KpailHEl Mephl U B TEUEHUE KaK MOKHO 00-
Jee KOPOTKOrO0 COOTBETCTBYIONIETO mepuoaa Bpemenu [3, m. b ct. 37; 4, n. 13.1;
5,m. 17];

— MPUMEHEHUE AIbTEPHATUBHBIX COJIEPKAHUIO MOJ CTpaxkeil Mep («IOCTOSH-
HBbI HAA30p, aKTUBHAs BOCHUTAaTENbHas padOTa WIM TMOMEIIEHUE B CEMbIO WIIU
B BOCIIUTATEIbHOE 3aBeIcHNE WK 1oM») [4, . 13.2; 5, m. 17];

— HECOBEPIICHHOJETHUE JIOJKHBI UMETh MPABO HA IOPUIUYECKYIO TOMOIIb,
«MMETh BO3MOXXHOCTb 0OpamaThCsi € MPOChOOM O MPEeAoCTaBIECHUU OECIIaTHOU
IOPUANYECKON MOMOIIM B T€X ClydasX, KOTJa Takas MOMOIIb MOXET ObITh MPEeo-
CTaBJIEHA», «IIPAaBO OCHAPHUBATh 3aKOHHOCTH JIMILIEHHSI €ro cBOOOABI MEpPEN CYyIAOM
WIH JAPYTUM KOMIIETEHTHBIM, HE3aBUCHUMbIM M OECIPUCTPACTHBIM OPraHOM M MPABO
Ha Oe30TjaratrelbHOe MPUHATHE UMU PEUIEHUS B OTHOIICHHM JHOOOr0 TaKoro IMpo-
neccyaibHoro aerctsus» [3, m. d ct. 37; 5, n. 18 a.

Pecnybniuka benapych Ha KOHCTUTYLIMOHHOM YpPOBHE MPU3HAET MPHOPUTET
oOLIENPU3HAHHBIX MPUHIMIIOB MEXIYyHApOAHOTO IMpaBa M OOECIEUMBAET COOTBET-
CTBHE UM 3aKOHOAATENBCTBA. [ [pUMEHEHNE 3aKIIFOUEHUS IO/ CTPAXy B KA4ECTBE Me-
pBl IPECEUEHUs CYLIECTBEHHBIM 00pa30M OrpaHUYMBAET MPOBO3TJIAIIEHHOE CT. 25
Konctutynuu Pecnybnuku benapyck mpaBo Ha cBo0OOAYy M HENPHUKOCHOBEHHOCTH
augHocTH. [ToaTomy cT. 11 YronoBHO-mpoiieccyanbHOTo kojaekca Pecriyonuku bena-
pych ot 16 utonsg 1999 r. Ne 295-3 (nanee — YIIK), 3akpemnsisi COBOKYIHOCTB IOJIO-
KEHUN W TpoliecCyalbHBIX TapaHTUW HX pean3alud, o0pa3yloluX COJEpKaHHE
OPUHIIMIA HENPUKOCHOBEHHOCTH JIMYHOCTH, YCTAHABIMBAET, YTO HUKTO HE MOXET
ObITh 3aJ€p’KaH MO MOJO3PEHUI0O B COBEPILIEHUU MNPECTYIUIEHHS JUOO 3aKIIIOYEH
[OJI CTPaXKy, JOMAaIlHUM apecT B KaueCTBE MEPhI MPECEUEHUsI NHAYEe KaK Ha OCHOBa-
HUAX U B nopsanke, npeagycmorpeHHoM Y1IK [6]. [IpuBeneHHble nmosiokeHNs HAUO-
HaJIBbHOTO 3aKOHOJATENbCTBA B MOJHOM MEPE COOTBETCTBYIOT PYKOBOJSAIIEMY MHpPHH-
Uy MPUMEHEHHS B OTHOLIEHWM HECOBEPLIEHHOJIETHETO MPUHYAUTEIBHBIX MEp,
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CBSI3aHHBIX C JIMIICHHEM CBOOOJBI, — «HHU OJUH PEOCHOK HE OJDKEH OBITH JIUIICH
CcB0O0O/1bl HE3aKOHHBIM WJIA MMPOU3BOJILHBIM 00Pa30M».

B VIIK nmeercs rnasa 45, B HOpMax KOTOPOM yCTAHOBJIEHBI JOIIOJIHUTEIbHBIE
npoLeccyalbHble TapaHTHH, PACHPOCTPAHSIIOUIMECS HAa MPOU3BOJCTBO MO YTOJIOBHBIM
JIeJIaM O MIPECTYIJIEHUSAX, COBEPLIEHHBIX JUI[AMHU B BO3pAcTe O BOCEMHA/ILIATH JIET, U
TakKUM O0pa3oM HAXOAUT CBOE OTPAKEHHWE MPUHUMUI MOBBIIIEHHON HOPUAMYECKON
OXpaHbl MIpaB HECOBEPIIEHHOJIETHUX, KaK TOr0 TPEOYIOT BBIIIEHA3BAaHHBIE MEXKyHa-
pOJIHbIE TOKYMEHTHI. [I[puMeHeHre B OTHOILIEHHH HECOBEPILIEHHOJIETHETO MEpP Ipece-
YEHHs, B TOM YHCIIE U 3aKIIOYEHHUs MOJ cTpaxy, peryaupyercs cr. 432 VIIK. Co-
riacHo 4. 1 cr. 432 VIIK, npu pemeHnn 1TaHHOro BOIIPOCa B KaXIOM CIIydae TOJKHA
00CyX/1aTbCsl BOBMOYKHOCTh NIPUMEHEHHUs TaKOH MEphl, KaK OTJauya HECOBEPUIEHHO-
JETHEro MoJ OpucMOTp. Tem caMbIM NOJYyYHJI 3aKOHOJATENBbHOE 3aKPEIJICHHE
MEXTYHapOIHbIM CTaHJIAPT BO BCEX BO3MOKHBIX CIIlydasiX IPUMEHSATh MEPHI, aJbTep-
HAaTUBHbBIE cojAepX aHWi0 mnonx crpaxed. KoHuenuus wu30paHus 3akKiIOYEHUs
[OJ1 CTpaXXy B OTHOLIEHUU HECOBEPIICHHOJETHErO JIMIIb P HEBO3MOXKHOCTH IPH-
MEHEHUs1 UHOU, 0oJsiee MATKOM, Mephl MPECEYEHUs1 OTYETIIMBO MPO3ByYaia U B OCTA-
HoBieHuu IInenyma BepxoBuoro Cyna Pecnybnuku benapyce [7, . 9], u HaxoauT
CBOIO peaiu3aluio Ha npaktuke. Tak, mo nanHeiM BepxoBHoro Cyaa PecnyOnuku
benapychb, oT1aya HECOBEPIIEHHOJIETHETO MO/ MPUCMOTP SABISAETCA OJHOM W3 Haubo-
Jlee 4acTO MPUMEHSIEMBIX B OTHOLUIEHUU HECOBEPIIECHHOJETHUX MEP MPECEUCHHUS U €€
yACNbHBIN Bec, coctanisiss 6osiee 30 %, mpeBbIIaeT 00 MPUMEHEHUS 3aKIIOUCHUS
noJ cTpaxy [2, c. 53]. IIpu 3TOM, XOTS 3aKJIIOUEHUE MOJ CTPAXKyY MPUMEHSETCS Opra-
HaMU TPEIBAPUTEIBLHOTO PACCIEIOBAHUS PEXKE, €ro YACNbHbIA BEC TOXKE 3HAUYMTE-
JaeH — okoyo 20 % [2, c. 53].

Mexay TeM, COINIaCHO MEXIYHAapOJIHbIM PpEKOMEHJAUUsAM, COJAEpKAHUE
NOJI CTpaXKel 0 Cy/Ja HECOBEPIICHHOJETHETO JOKHO MPUMEHSThCS JIMIIb B Kaye-
CTBE KpaiiHer Mepbl. Mbl mogaepxuBaeM MHeHue JI. JI. 3alilieBoil 0 TOM, 4TO «IIpHU-
MEHEHHUE 3aKJIOUEHHUs MOJI CTPaXy K HECOBEPUIEHHOJETHEMY JOMYCTUMO JIUMIIb TO-
I71a, KOrJa OHO IPEJICTaBIsAE€T €AUHCTBEHHO BO3MOXHYIO B JJaHHOW CUTyallUu Mepy.
[Ipu 5TOM HEOOXOAUMO YUHUTHIBATh XAPAKTEP COJAESIHHOIO, YCIOBHS KU3HU U BOCIH-
TaHUsl MOAPOCTKA, CPely, OCOOCHHOCTU €ro JIMYHOCTH, OTHOIIEHHE K COJECIHHOMY M
nocnenyoniee nopeaeHue. CylecTBEeHHOE 3HAYEHUE UMEIOT, B YaCTHOCTH, TaKue 00-
CTOSITENIbCTBA, KaK MOBTOPHOCTb MPECTYIUIEHMS, JAEP30CTh U arpecCUBHOCThH IIpe-
CTYNHBIX JEHCTBUMN, OTPUILIATENILHOE MOBEJIEHUE MOCIE COBEPIICHUS MPECTYIUICHUS,
JUIMTENIbHOE OTCYTCTBUE MECTA JKUTEIbCTBA U OMNPEACJICHHBbIX 3aHSATUM, MPOYHBIE
CBSI3U C IIPECTYIIHBIMU 3JeMeHTamMmu» [ 1, c. 82].

[TonoxeHui, CBUAETENbCTBYIONIMX 00 HMCKIIOYUTEIBHOCTH NPUMEHEHHUS 3a-
KJFOUEHHUS MOJ CTPaXy B OTHOILIEHWM JIUIA, HE JIOCTUTIIEr0 BOCEMHAJALIATH JIET,
B YIIK ner. OcHOBaHMS W TOPSANOK 3aKIIOYEHUs IMOJ CTPaxy peryJIupyroTcs
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npaBoBbIMH HOpMmamu riaBbl 13 YIIK He3aBucumo OT Bo3pacTa juua, moxo3peBae-
MOT'0O WM OOBUHSIEMOI'O B COBEPILECHHUH NpecTyIuieHus. Bmecte ¢ Tem, 4. 2 cT. 432
VIIK comepXuT «u3bATHE», OCOOEHHOCTh B NMPUMEHEHUU 3AKJIIOUEHUS MOJ[ CTPAXKY
B OTHOLUIEHUM HECOBEPUIEHHOJIETHEr0. Tak, OHO JOMyCKaeTcs MpU HAIMYUU OOIIMX
OCHOBAaHMW IPUMEHEHUS MEpP IpecedueHus, npeaxycMorpennnix cr. 117 VIIK, ycmo-
BUM INPUMEHEHUS PACCMATPUBAEMOM MEpBI IPECEUYECHUS, 3aKPEIUIEHHBIX B CT. 126
VIIK, HO TOJBKO B CIy4dasX COBEPLIECHUs HECOBEPIICHHOJETHUM MEHEE TSKKOTO,
TSKKOT'O WJIM 0CO00 TSYKKOIO MPECTYIUIEHUS, T. €. MPECTYIUICHHS JTI000i1 KaTeropuu,
KpOME He MPECTABISAIOIEro 00JIbIIOI 0OIIECTBEHHOM OMTaCHOCTH.

Ilonaraem, BpsiA JU MOKHO NPU3HATH NPUMEHEHUE 3aKIIOYEHUS IOJ CTPAKY
B KQUECTBE «KpPAalHEN MEPBI» B CIIy4ae COBEPIICHUS HECOBEPIICHHOJIETHUM ITOJ03pE-
BAa€MbIM WM OOBHUHAEMBIM MEHEE TSKKOIO MPECTYIICHHUS.

B sTOM KOHTEKCTE 0oJiee MPENNOYTHTENbHBIM MPEACTaBISETCA MOJIXOJ, 3a-
KperuieHHbIN B cT. 540 MoaenbHOro YroJoBHO-ITPOLUECCYATBHOTO KOJIEKCa I TOCY-
napctB — ydacTHUKOB CHI', corimacHO KOTOpOM NMpUMEHEHNE K HECOBEPIIEHHOJET-
HEMY IOJI03PEBAEMOMY M OOBHHSIEMOMY MEpbI IMPECEUYCHHUs] B BUAEC 3aKIIOUYEHUS
IO/ CTPAXY JOIYCKAETCs JIMIIb B TOM CIy4ae, €CJIM €My HPUIMCHIBACTCS COBEPILIE-
HUE HACUJILCTBEHHOI'O MPECTYIUICHHS CPEIHEN WM OONBIION TSKECTH JTUOO HEOHO-
KpPaTHOE COBEPUICHUE TSHKKOTO WM 0co00 Tshkkoro mpectyruienus [8]. Ilomaraem,
YTO B LEJIIX 00ECIeYeHus MOBBILIEHHON OXpaHbl MPaB U UHTEPECOB HECOBEPLIEHHO-
JETHUX C YYE€TOM MEXIYHAPOJHbBIX PEKOMEHJAIMI 1EeIeco00pa3HO 3aKOHOIaTEIbHO
OTPAaHWYUTH IPUMEHECHHE MEPBI MPECEUECHUS B BUJE 3AKIIOUEHUS O] CTPaxy B OT-
HOIIIEHUY HECOBEPIICHHOJETHETO, @ UMEHHO YCTAaHOBHUTBH 3aIPET HA €€ NPUMEHEHHE
B CIy4ae COBEPIIECHUS JMLOM, HE JOCTUIIIMM BOCEMHAIUATH JIET, MEHEE TIKKOTO
NPECTYIUIEHUS, HE CBSI3aHHOTO C MPUMEHEHUEM HACUIIHSL.

B n. 13 Munumanessix cranpaptaeix npasui OOH, kacarommxcst oTnpasiie-
HUSl MPaBOCY/Ms B OTHOUIEHUM HecoBeplueHHoneTHuX (1985 r.), pexkomenmyercs
OTPAaHWYMBATL COAEPKAHUE IIOJ CTpaXel 10 CyJa HECOBEPIIEHHOJIETHErO «KaK
MOXHO Ooiiee KOpOTKUM nepuogoMm BpemeHu». Onnako B YIIK cpoku copepxkanus
IO/ CTPAXKEW JIML, HE JAOCTUIIIMX BOCEMHAALATH JIET, NOPSIAOK UX MHPOJJIECHUS HE
UMEIOT KaKUX-TMOO OTIWYMM, YTO, MOJlaraéM, HE COOTBETCTBYET MPEIOKEHHOMY
MEXyHAapOJIHBIMHA CTaHAAPTAMHU YPOBHIO OXPaHbl MPAB JHL, HE JOCTUTTINX BOCEM-
HAJUATUJIETHETO BO3pacTa. 3aME€TUM, YTO B OT€YECTBEHHOM YTOJOBHOM 3aKOHOJA-
TEJIBCTBE CHW)KEHBI BEPXHHE IPEIEIbl CPOKOB HA3HAYEHHsI HECOBEPILIEHHOJIETHUM
HaKa3aHus B BUJE JIMILEHUS] CBOOOJIbI Ha ONpPEEICHHbIA CpOK. B CBsA3M ¢ uem npen-
CTaBJISIETCS LEJIECO00pa3HbIM YMEHBIIEHUE TAKKE MPEEIbHBIX CPOKOB COACPIKAHUS
O] CTPAXKEW NTAaHHOU KAaTErOPUHU JIULI.
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Takum 00pa3om, peKOMEHIAINA MEKIyHAPOIHBIX JOKYMEHTOB, COACpPIKAITUX
CTaHAAPTHI MPUMEHEHHUS 3aKIFOYCHHS O] CTPaKy B OTHOIIICHUH HECOBEPIIICHHOCT-
HUX, B OCHOBHOM TIOJYyYMJIM 3aKpeIUIeHWe B 3aKOHOJaTenbcTBE PecryOnmmku bena-
PYCh M HUCIIONB3YIOTCA B MPAKTHUKE JCSITCIHHOCTH OPTaHOB YTOJIOBHOTO TpecieioBa-
HUS W CyJa, NMPUMEHSAIONINX JaHHYI Mepy MpecedeHus. Mexmay TeM, B IIeNsX
oOecrieueHrsT TPUHITUIIA TTOBBIITICHHOW IOPUINYECKON OXpaHbl TIPAB JIUII, HE TOCTHUT-
MUX BOCEMHAMIATH JIET, W JANbHEHIICH ONTUMHU3AIHNHA HAIMOHAIHHOTO 3aKOHO-
JaTeNIbCTBA 11eJIecO00pa3HO 3aKOHOAATEIHHO YCTAHOBHUTH 3allpeT Ha MPUMEHEHHUE 3a-
KITFOUEHUS TIOJT CTPAXKy B CIydae COBEPIIICHUS JTUIOM, HE JOCTHUTIITUM BOCEMHAIIATH
JIeT, MEHEe TSHKKOTO MPECTYIICHUS, He CBA3aHHOTO C MPUMCHCHUEM HACHWIIHS, a TaK-
K€ YMCHBIIHUTh MPEICTbHBIC CPOKH COACPKAHUS TIOJ[ CTPAKEH NaHHOW KaTeTOpHH
CyOBEKTOB.
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