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Bomnpoc npaBoMepHOro pachopssKeHHsi CBO€M COOCTBEHHOCTHIO MNP KU3HU
HaOupaeT Bce OOJBIIYI0 aKTyaJIbHOCTh Cpelu rpaxkaad. [I[puduHbl BO3HUKHOBEHUS
TAKOro >KEJaHUsl Pa3jIM4YHbl, OJIHAKO HauOoJyiee MOMYJSIPHBIM CIIOCOOOM pEIICHUS
JAHHOM MPOOJIEMBI SIBISIETCS COCTaBlIeHHE JoroBopa aapenus [1]. OxHako ais Toro,
YTOOBI JIEUCTBUTEIHLHO IPAMOTHO MOJIOMTH K MpoOJieMe pacHOpsKEHUS! CBOUM UMY-
IIECTBOM, HEOOXOJAUMO Y4Y€CTh, UTO JOTOBOP JApPEHUSI KaK CaMOCTOSITEIbHBIN TpaX-
JAHCKO-TIPABOBOM TIOrOBOP 00JIa1aeT psiioM OCOOEHHOCTEH, XapaKTePHBIX ISl HETO U
OTTPAHUYMBAIOIIUX OT UHBIX MMPABOBBIX KATETOPUH.

['paxxnanckuii konekc PecnyOnuku benapycs (nanee — I'K), a umenno m. 1
cT. 543, onpenenseT IOTOBOPp JapeHUs Kak mepeaady OJHON CTOPOHOH (JapuTerem)
Ipyrot ctopoHe (ojgapseMoMy) Kakou-iuOO0 Belld B COOCTBEHHOCTb WJIM KaKOTO-
100 UMYIIIECTBEHHOTO TipaBa (TpeboBaHus1) K cede WK K TpeTheMy JIUIY [2].

BakHbIM U OTJIMUUTENIBHBIM MTPU3HAKOM JIOTOBOpA JapEHUs SBISETCS OE3BO3-
ME3IHOCTh Japa. Hepenku ciiydan BCTpPEUHOM Nepeiaud Belld WM IpaBa JuOo
BCTPEYHOr0 00s13aTenbcTBa. JIoroBOpOM AapeHusi Takoll JOTOBOP HE MPHU3HAETCH,
K HEMY ITPUMEHSIIOTCS MPaBUIIa MPUTBOPHOM CHIEJIKH, MPEIYCMOTPEHHBIE II. 2 CT. 171
I'K. Eciu umeeT MecTo BCTPEUYHOE HCIIOJIHEHHE CHUMBOJIMYECKOTO XapakTepa, TO
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npu3HaKk 0€3BO3ME3AHOCTH He Hapymiaerca. [loMuMo 3Toro, eme 01HOM HeEMaIOBaX-
HOUM OTIUYUTEIHHONW 0COOCHHOCTHIO IOTOBOpA JTApEHUS SIBISETCS OTCYTCTBUE 00s13a-
TEJIBCTBEHHO-IIPABOBBIX OTHOLIEHUH MEXAY JapuTeneM W ojapseMbiM. [IpuHumaro-
1ias Aap CTOPOHA TOJIBKO JIMIIb BBIPAXKAET CBOE COIJIaCHE Ha MPUHATHE Aapa.

Takske 3aKOHOAATEIBCTBOM OIPEAEICHO, KTO MOYKET BBICTYIIaTh CTOPOHOM J10-
roBopa fmapeHus. Jlapurens M0KeH ObITh COOCTBEHHUKOM BEIIU JINOO UMYIIECTBEH-
HOTO TpaBa (aeecrnocoOHoe (U3NYECKOE JHIIO, 3apPEerUCTPUPOBAHHOE B MPETYyCMOT-
PEHHOM 3aKOHOJATENbCTBOM MOPSAJIKE IOPUIAMYECKOE JIMIO, a Takxke PecmyOiuka
benapych). B kauecTBe ogapseMoro MOryT BBICTYNATh KaK POJCTBEHHUKH, TaK H
CTOpPOHHUE JIMIIa, HEe 00JIaJarole poACTBEHHBIMU CBSI3SIMU C JaputeneM. Uto kaca-
€TCsl I€eCIOCOOHOCTH OJIapsiEMbIX, TO, B OTJIMYKE OT JApUTENs, UMH MOTYT OBITh U
JIeeCIOCOOHBIE TpaXkkaaHe, U HECOBEPIICHHOJNIETHUE (MajiojieTHUe 10 14 nert), u npu-
3HaHHBIE CYJOM HeaeecnocoOHble rpaxnaane. [Ipu 3ToM HEOOXOAMMO YTOUHHUTH He-
MaJIOBaXXHYIO OCOOCHHOCTh MPUHATHUS Japa — HEOOXOJIUMOCTh YIJIAThl MOA0XO0IHO-
ro Hajora oJapseMbIM B Cllydae OTCYTCTBHSI POJCTBEHHBIX CBSI3€M C JapUTENIeM
(moam. 2.1 m. 2 ct. 196 Hanorosoro koaekca Pecriyonuku benapyce) [1; 3].

B nocnennue rogsl Bce 0osiee BOCTPEOOBAHHBIM CTAHOBUTCS IOTOBOP AapeHHUS
CYNpPYTOB MEXIy COOOM, a TaKXKe C TPETbUMH JUIAMU. B Cuily pa3iuyHbIX KU3HEH-
HBIX OOCTOSTENBCTB CYNPYTH U3bBSBISIOT KEIaHUE PACIOPSAUTHCS CBOUM HMYIIIE-
CTBOM IIyTEM I€pEayu €ro B Jap, YTO HE 3aIPEIICHO 3aKOHOJAaTEIbCTBOM, OJIHAKO
MMEET CBOM IIPABOBBIE HIOAHCHI.

CornacHO JeHCTBYIOUIEMY 3aKOHOAATENbCTBY, JIMIA, COCTOAIIME B Opake,
MMEIOT MPaBO 3aKJI0YaTh JOTOBOP AapeHus (Kak MexAy coOOH, TaKk U ¢ TPETbUMHU
muuamu). OIHAKO JIOTOBOP JIapeHUsl B CEMEWHBIX OTHOIICHHUSIX UMEET CBOM OCOOEH-
HocTu. Tak, cornacHo 4. 1 ¢1. 23 m u. 1 ct1. 24 Kogekca Pecnyonuku benapych o Opa-
ke u cembe (ganee — KobC), naxuroe cynpyramu B nepuoj; Opaka MMyIIEeCTBO MpU-
HaJUIeKUT 0OOMM Ha MpaBe OOIIe COBMECTHOM COOCTBEHHOCTH. AHAJOTMYHYIO
HopMy conepkut cT. 259 I'K. IIpu 3ToM TOT (pakT, Ha KOro U3 CyNpyroB OHO MPUOO-
peTanock MO0 KTO U3 CYNPYroB BHOCHII JICHEKHBIE CPEACTBA, HE MMEET 3HAUCHUS
[1; 4]. Ha HaxxuToe B Opake MMYILECTBO CYNPYyTH UMEIOT paBHbIE MPaBa, a B CIy4yae
pazziena JaHHOTO MMYIIECTBA UX JOJIU SIBJISIIOTCA paBHbIMU. He cTouT 3a0bIBaTh, 4TO
BbpayHbiM 10roBOpOM (JIOBOJIBHO pacnpoOCTpaHEHHAss MMYIIECTBEHHAs CIENIKa Cpeau
cynpyroB, npeaycmorpenHas cT. 13 KobC) Bo3MOXHO mpeaycMoTpeTh U MHOM pe-
UM HUMYILECTBA, OTJIMYHBIM OT PEryJupyeMoro 3akoHOAaTeabcTBOM. [lo o6mmm
npaBujiaM MUMEHHO B OTHOIIEHHH OOIIEro COBMECTHOTO MMYIIECTBA JIOTOBOpP Jape-
HUSL MEXIy CynpyramMmum HEBO3MOKeH. Hampumep, cynmpyr HE MOXKET OIpeAesuTh
B J1ap MpUOOpETEHHOE MOCJe 3aKJIIYeHHs] Opaka MMYIIECTBO CBOEH Cympyre Aaxke
pU YCJIOBHM, €CIIU OHO O(DOPMIIEHO U 3aperucTpUpoBaHO Ha ero ums. OmnsTh ke,
BbpayHbiM 10roBOpOM BO3MOXKHO ONpPENETUTh U MHOM BapHaHT pasjiesia UMYILECTBa.
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Takum obOpa3zom, B ciyyae yCTaHOBIEHHS bpadHbIM TOrOBOpOM NPHUHAIEKHOCTU
MMYIIECTBA OJIHOMY M3 CYNPYTOB Ha MpaBe COOCTBEHHOCTHU JIOTOBOP JAPEHUS MEKITY
cynpyramu Bo3MoxeH (ctT. 27 KobC).

JloroBop napeHusi MEXIy CyNmpyraMd BO3MOXKEH JIUIIb B OMpPENEICHHBIX CITy-
yasx. K TakoBbIM OTHOCSTCS cheayronue: 1) oIHOMY U3 CynpyroB B Mepuoj Opaka
JIMYHO TEPEIuIo B 1ap UMYIIECTBO; 2) MEepPexo/l UMYIIECTBa B COOCTBEHHOCTh K OJI-
HOMY M3 CynpyroB mo HacienctBy [1]. B paHHO#l cuTyanuu cynpyr, CTaBIIUi
HACJIETHUKOM JIHOO MOMyYMBIIUHN JTMYHO B JIap UMYIIECTBO B MepHOJ Opaka, sIBIsCT-
Csl COOCTBEHHHKOM JAaHHOTO MMYIIECTBA U, COOTBETCTBEHHO, MOXKET PACIIOPSIAUTHCS
UM 0 CBOEMY JMYHOMY YCMOTPEHUIO (TOJApUTh CYIPYTy JHUOO TPETbUM JIHILIaM
0e3 cornacusi cympyra), T. K. JaHHOE€ HMYIIECTBO HE OyJEeT CUUTAThCS COBMECTHO
HaXUTBIM.

Takum 00pa3zoM, B cydyae pacTOp:KEHUs Opaka UMYLIECTBO, MOJIYYEHHOE JIHY-
HO B Jlap WJIM B MOPSIIKE HACIEAOBAHUS OJHUM M3 CYNPYTOB, pa3/ieily HE MOIJIEKUT.
3auacTyro Cympyrd, Biajesi yKa3aHHBIMH TPaBOBBIMH HIOAHCAMH, TOTOBAT ce0e Tak
Ha3bIBAEMYIO TMOJYIIKY 0€30MacHOCTH Ha ciiydail pactopskeHus Opaka [1]. JIBuxku-
MbI€ HE)KEJTaHUEM JISTUTh COBMECTHO HAKUTOE UMYIIECTBO, OHU HAXOJIAT BBIXOJ, CO-
BepIllas MPUTBOPHYIO CACIKY, KaK YK€ yIIOMUHAIOCH BbIe. Vcmonb3ys 10roBop aa-
pEeHHs KaK WHCTPYMEHT Mepelayd MMYIIeCTBa OAHOMY M3 CYIPYTOB, MOCIEIHHIA
IIPU PACTOPKEHUH Opaka HMMEET BO3MOXKHOCTh H30€XaTh paszzelia NEepeIaHHOro
B nap. Ilopoif BcTpewaercs Takoe sIBIECHHE, KaK MPHUKPHITAs JAOTOBOPOM JapeHUs
cAesiKa KyIUIM-1poJiaxu. Jlaputens nepegaer «B gap» oAapsieMoOMy UMYLIECTBO, OA-
HAKO 10 CBOEH CYTH CIeJNIKa SBISETCS BO3ME3AHOM, TaK KaK OJapsSEMbIi yIJlaulBacT
BO3HarpaxJjeHue gapurento. Kak pe3ynbratr — 10roBop, NPOTHUBOpPEYAIINA YCIOBH-
aM 0€3BO3ME3THOCTH JIOTOBOpA JapeHHMs, HA KOTOPBIM paciHpoCTpaHsOTCsS MpaBuia
IIPUTBOPHOM CHENKH, TpeaycMoTpenHsle 1. 2 ¢T. 171 T'K.

B ciydae nepegaum COBMECTHO HAXKUTOM COOCTBEHHOCTU CYNPYTOB B JIap Tpe-
TBUM JIMI]aM HEOOXOJMMO corjiacue cymnpyra (cynpyru) mapurens. O0si3aTebHBIM
TpeOOBAHHUEM SIBJIIETCSA 3aBEPEHHOE HOTAPUYCOM COIJIACHE CyNpyTa (CyNpyru) napu-
TeJsl Ha Mepenadyy UMYyLIecTBa B Jap. B ciyuae, eciu Takoe coriiacue Mnojxy4eHo He
Oynert, repeaath B 1ap COBMECTHO HAXKUTYHO COOCTBEHHOCTh OYIET HEBO3MOXKHO.

Taxum 00pazoMm, JOTOBOP JapeHUss — peallbHbI MHCTPYMEHT Mepeaadn B Aap
OMpEeEIeHHOT0 UMYILECTBA MPU KU3HU JApUTENIs, B pe3yJbTaTe KOTOPOro MOCe-
HUM TepseT mpaBo COOCTBEHHOCTH Ha mepelieiee B 1ap. Ecnu roBoputh o kiroye-
BOI OCOOEHHOCTH JIOroBOpa JAapeHHUsi, TO TaKOBOH sIBIsieTCS 0€3BO3ME3IHOCTD Japa.
Bcerpeunoe npenocraBieHrne co CTOPOHBI OJIAPSIEMOT0 OTCYTCTBYET, OH JIMILb U3bSB-
JSIET coTjiache Ha MPUHATHE Jaapa. JJoroBop mapeHusi B CEMEHHBIX OTHOIICHHUSX TaK-
K€ MMEET CBOM OCOOEHHOCTHU: B OTHOILIEHUHU OOIIIEr0 COBMECTHOTO MMYIIIECTBA JOTO-
BOP JApEHUS MEX]y CyNpyramu HeBO3MOXxeH. OJJTHAKO B 3aKOHOJATENIbCTBE YKA3aHbI
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CIIy4au, IPU KOTOPBIX COCTABJIIEHUE JOTOBOPA JAPEHUSA MEKIY CYNPyTraMu paspenie-
HO: 1) eciiu bpauyHbIM JOrOBOPOM YCTAHOBJIEHA NMPUHAIIIEKHOCTh UMYIIECTBA OJIHO-
My M3 CYIPYTOB Ha MpaBe COOCTBEHHOCTH; 2) €Ciu B Mepuoj Opaka OJHOMY U3 CY-
IIPYTOB MMYILIECTBO MEPEIUIO JIUYHO B JAap WIHA B MOPSAJIKE HACIEAOBAHUS B IIEPUOA
Opaka. K nmapeHnio COBMECTHO HaKUTOTO HMMYIIECTBA CYMPYTOB TPETHUM JIHLIAM
npenbsaBisieTcss TpeOoBaHHEe 00 00s3aTENILHOM MOJNYUYEHUU COrjiacHsi cympyra (cy-
MIPYTH) TapUTENs], 3aBEPEHHOT0 HOTAPUYCOM.

Ecam roBopuTh 0 HEZoOCTaTKax JAOrOBOpA JApEHUs, a OHU, KaK IOKa3bIBAECT
MPaKTHKa, UMEIOT MECTO, TO K TAaKOBBIM MOKHO OTHECTH (DaKT €ro MCIOJb30BaHUs
B KQU€CTBE MPOCTOr0 BAPUAHTA JIETAIBHOIO 00X0/a MPaBOBBIX HOPM. YacTo UMEHHO
JIOTOBOPOM JTapEHUS MMPUKPBIBAIOT JIOTOBOP KYILIU-IIPOJaXHu [ 1], 4ToO 1MO3BOJISET cle-
JaTh BBIBOJ O HEOOXOIUMOCTH MOCTOSIHHOTO aHaIN3a MPAaBOBOIO PEryJIUPOBAHUS OT-
HOLIEHUH N0 OTYYKJICHHIO MMYILECTBA IIyTEM IIEPENadd B Aap IO JOTOBOPY Jape-
HUSL.
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