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Bormpocbkl 6aHKpOTCTBa KaK HEOTHEMIIEMOTO HHCTUTYTa PHIHOYHOW CUCTEMBI HE
TEPSIOT CBOEM aKTyaJIbHOCTH Ha NpoTshkeHUU BekoB. B nepuoag bCCP o noHATHBIM
MpUYMHAM OaHKPOTCTBO TOCYIApCTBEHHBIX MPEANPHUATUN MECTa HE MMEIO, B CBS3U
C 4EM €r0 MPABOBOE PETYJIUPOBAHUE OTCYTCTBOBAIO. C MEPEXOAOM K PHIHOYHBIM OT-
HOWICHUSIM U OOBbsABIEHUEM benapycu HE3aBUCHUMBIM TOCYJAapCTBOM IMPOHUCXOAMT
CTaHOBJICHHE, PAa3BUTHUE M COBEPILIEHCTBOBAHHWE 3aKOHOAATENICTBA O OAHKPOTCTBE.
OnHHUM M3 TEOPETUUYECKUX BOIIPOCOB, UMEIOIIUX BAKHOE 3HAYEHHUE IS IPABUIILHOTO
IIPABONIPUMEHEHUS, SIBISIETCA BOINPOC O COOTHOIIEHHWM HOPM 3aKOHOJATENbCTBA
0 OaHKPOTCTBE M OTpACIEBBIX HOpM. B HacTosIel cTtaThe pacCMOTPUM COOTHOIIIE-
HUE 3aKOHOJATENbCTBA O OAHKPOTCTBE U HOPM XO3SIMCTBEHHOTO MPOLECCYATbHOIO
koziekca Pecniyonuku benapycs (nanee — XIIK) [1].

3akoHonarenbcTBO PecnyOnmuku benapych 00 yperyiaupoBaHMM HETUIaTexe-
CIIOCOOHOCTH, KaK U MHBIX TOCYJIapCTB, MPEACTABISET COO0 COBOKYIMHOCTh MaTEpH-
aJbHBIX U MPOLECCYAIBHBIX HOPM, ONPEACISIONIUX NOPSIOK IPOBEACHUS MPOLELYD
HECOCTOATENbHOCTH U OaHKpoTcTBa. K mponeccyanbHbIM HOpMaM OTHOCATCSI HOPMBI
0 BO30YKJIEHUU MPOU3BOJICTBA M0 JIeJaM O HECOCTOATEIbHOCTU U OAHKPOTCTBE, MOJ-
TOTOBKE K PACCMOTPEHUIO JIe]l YKa3aHHOM KaTeropuu, cyieOHOro pa3oupareinbcTBa U
BBIHECEHUS PELICHUs, TIOPSIKE U OCHOBAHUAM IPEKpPAILEHUS IPOU3BOACTBA MO JIEIY,
NOPSIAKE YTBEPKAEHNS MUPOBOI'0O COTJIAIEHUS 10 JIeJIaM YKa3aHHOW KaTErOpyu U Jp.
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[IporeccyanbHbie HOPMBI COIEPKATCA KakK B 001IeH yactu 3akoHa PecryOmuku
benapycrs «O6 yperynupoBaHuu HermaTexxecrocooHoctu» 2022 r. (nanee — 3akoH
2022 r.) [2], npeumymiectBeHHO B T11. 3 pasa. Il «CyneOHblit mOpsaI0K pacCMOTPEHUs
JIeJ1 O HECOCTOATENBHOCTH U OaHKPOTCTBE», TAK U B IJIaBaX, MOCBALIEHHBIX pa3iny-
HBIM TIPOLEAYpPaM HECOCTOSITEIIbHOCTH M OAHKPOTCTBAa CYOBEKTOB XO3sIIICTBOBaHMUS,
OTZIEJBHBIX BHJIOB JOJDKHUKOB, YIPOILIEHHBIM IpoueaypaM OaHkpoTcTBa. IIpu 3Tom
CJIeIyeT 3aMETUTh, YTO HOPMbI MaT€pUaJbHOTO U MPOLECCYaJIbHOTO NpaBa B 3aKOHE
2022 r., Kak ¥ B npeapaymux ogHouMeHHbIX 3akoHax 2000 r. u 2012 r. «O6 3koHO-
MHUUYECKON HECOCTOSITENbHOCTH (0aHKpOTCTBE)» [3; 4], HACTOJIBKO TECHO CIUICTEHBI,
YTO 3a4acTyIO CO3JAI0T OOIIYI0 HEPA3PHIBHYIO CUCTEMY.

[TprMeHeHre NCTOPUUECKOTO METO/1a MCCIIEIOBaHMs 0003HAYEHHOM MPOOIeMBbI
nokazano caeayroomee. B XVII-XIX BB., B yactHOCcTH McnaHckui ropuct Canbrauo
ne Como3sa, repmanckuid ropuct lllynbie, Ha KOHKYPCHBIA MPOLECC CMOTPENHN Kak
Ha (hOopMy TIpaKJAHCKOrO IMpolecca, KOHKYPCHBIA MPOLECC MPU3HABAJICS HCKOBBIM,
r7e 3adBieHHE (MPOIIeHHE) O OAHKPOTCTBE CPABHUBAETCA C UCKOM, KPEIUTOPHI SB-
JSAIOTCST UCTLHAMM, a JODKHUK — OTBETYMKOM, MHUPOBYIO CHEJIKY paccMaTpUBaiu
B KaQU€CTBE CyJE€OHOr0 peuieHus, IpOUeaypy paclpeAesieHHs MOralleH s 10JIroB —
HCTIOJIHUTEIBHOTO TTPOU3BOACTBA [S].

[IpoTuBHMKM yKa3aHHOM Bbille no3uiuu (Kanmreiin, DHaenbmaHH U Ap.)
YTBEPKIAJM, YTO KOHKYPCHOE MPOU3BOACTBO HE SIBISIETCSI COCTSA3ATEIbHBIM MEXKY
CTOpOHAMHU, MPU OAHKPOTCTBE CIOP HE SBJISIETCS YCIOBUEM AJI IPU3HAHUS TOJKHH-
Ka OAaHKPOTOM, YTO UMEET MECTO JIMIIIb ONPEAEICHHOE CXOACTBO C UCKOBBIM MPOLEC-
com. Ha nmyOnnyHbIi XapakTep KOHKYPCHOT'O MPOM3BOJCTBA, MPUCYIIHA Tpa)aaH-
cKoMy Tporueccy, ykaspiBasid lleHk u @ykc, cChulasich Ha UCTOPUYECKOE PA3BUTHE
KOHKYPCHOTO TPOM3BOJICTBA CpeAHEBEKOBOW WTanumum v Ha3HAYeHUE KOHKYPCHOIO
none4uTess (IPOTOTUI HBIHEUTHErO0 aHTUKPU3MCHOIO YIPABISIIONIET0) UMEHHO CY-
JIOM.

B konne XIX B. mosABUiICSA NOAX0J K KOHKYPCHOMY IPOLECCY KAK K UCITOJHU-
TEIbHOMY MPOU3BOACTBY, €ro BUAY B (popme croco0a COBMECTHOTO B3bICKAHMS, KO-
TOpO€ BO3HHMKAeT C OTKpbITUEM HecocTosTenbHocTH (3eiidepr, Ilepcep, I'emnb-
MaH) [5].

Knaccuk pycckoit rwopucnpynenuuu [, @. [llepmieneBuy  cuurtan, 4YTO
«C HauOOJbIIIEH HATJIATHOCTHI0O UCTUHHBIM XapaKTep KOHKYPCHOTO Ipoliecca BbIpa-
3WJICA B MIBEULIAPCKOM 3aKkoHE 1889 r. 0 mopsake B3bICKaHUA MO JOJIraM M HECOCTOSI-
TEIBHOCTH, TJ€ MPSAMO CKa3aHO, YTO B3bICKAHUE HAYMHAETCS MMOBECTKOW 00 MCIIOJIHE-
HUU U KOHYaeTcsi KoHKypcoMm (maparpad 38)» [5, c. 106]. I'. @. [llepmieneBuy Taxxe
HE COMHEBAJICS B HAJMYMM TECHOM CBSI3M KOHKYPCHOTO MpOIEcca € IPa’kKIaHCKUM
CYJIOITPOM3BOICTBOM, I0JIaraj, 4To Takas CBs3b MOATBEPKI€HA Cy1eOHON MPaKTUKON
Poccuu (konery XIX — nayano XX B.).
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C COBpEMEHHOI TOYKU 3PEHUS U3JI0KEHHBIE NO3ULUN UMEIOT CBOM CUJIbHBIE U
ciabble cTOpOoHBI. beccrmopHo, KOHKYPCHOE MPOU3BOJCTBO UMEET KakK OOIIUe 4epThl
C TPAXKJAHCKUM (XO3SHCTBEHHBIM, apOUTPaXHBIM) MPOLIECCOM, B HEKOTOPOM pPOJIe
C UCIIOJTHUTEIBHBIM ITPOU3BOJICTBOM, TAK U CYILIECTBEHHBIE OTINYUSL.

Ha coBpeMenHoMm »sTame pa3BUTHS O€IOpPYyCCKOro ToCyAapcTBa W TIpaBa,
10 HAllIEMy MHEHHUIO, OCHOBAHHOMY Ha 3aKOHOJATENIbCTBE, CIEAYET UCXOINUTh U3 TO-
ro, 4TO IPOU3BOJCTBO IO J€JaM O HECOCTOATEIBbHOCTH U IO JelaM O OAHKPOTCTBE
ABJISETCA OTAEIBHBIM BUJIOM XO3SMCTBEHHOI'O CYIOINPOM3BOJACTBA. [lericTByrommin
XTIIK coaepKUT OTChUTOUHYIO HOPMY (CT. 265), pa3MellieHHy10 B riiaBe «Hbie BUabI
IPOM3BOJICTB B CyJl€, PAacCCMATPHUBAIOIIEM JKOHOMHYECKHE [€]a, NEPBOM HMHCTaH-
LIAW», U ONPENEIAET UCKIFOUUTENBHYIO IMOJACYAHOCTD 3TUX J1€]1 SKOHOMUYECKOMY CY-
Iy 110 MECTY Haxo0JieHus oTBeTunka (4. 6 ct. 51 XIIK).

Koznekc rpaxnanckoro cynonpousBojacTtBa Pecnyomuku benapych (manee —
KI'C), Bctynaromuii B cuity ¢ 1 staBaps 2026 r., Takke COACPKUT OTCHUIOYHYIO HOP-
My (cT. 464), pa3melnieHHy0 B riiaBe «HbIe BUBI MPOU3BOACTBY [6].

Otmetnm, 4To, cornacHo 1. 6 ct. 1 KI'C. mox TepMUHOM «TpakIaHCKHE AEIa»
IIOHAMAIOTCS. BCE JIeJla UCKOBOI'O NPOW3BOJCTBA, JI€JIa, BOSHUKAIOIIAE U3 AJIMUHU-
CTPATUBHBIX M WHBIX IyOJIMYHBIX MPAaBOOTHOIIECHUMU, Jieia 0cOOOro MpOU3BOJICTBA,
VHBIE JIENa, OTHECEHHBIE K KOMIIETEHIIMN CYJ0B C COXPAaHEHHEM JICUCTBYIOILEH CIie-
HAAIA3ALIAA CYJOB, B YAaCTHOCTH — IOJICYAHOCTH HSKOHOMHMYECKHMM CyJaM JIell
B cpepe mpeanpuHUMAaTEIbCKOM U MHOM SKOHOMHUYECKOU JiesiTeibHOCTH [7]. B cBsA3mM
C YKa3aHHBIM NpeACTaBisieTcs, uTo ¢ 1 ssuBaps 2026 1. z1ey1a 0 HECOCTOATENBHOCTH U
nena o OaHKPOTCTBE «IEPEXOAAT» B KATETOPHUIO OTAEIBHOIO BUIA TPa)XIaHCKOTO
CyZIOIPOU3BOJICTBA.

OCHOBHOE ITPaBUJIO, OTBEYAIOIIEE HA BOIIPOC O MPUMEHEHNUH ITPOLIECCYATBHBIX
HOPM, CBOJIMTCS K CIEIYIOUIEMY: JI€JIa O HECOCTOSATENBHOCTH WM OAHKPOTCTBE IOPH-
TUYECKUX JIUI] 1 MHAUBUIYAJIbHBIX MIPEANPUHUMATENEH PACCMaTPUBAIOTCS SKOHOMHU-
yeckuMU cynamu 1o npasuiaMm, yctaHoBieHHbIM XIIK (KT'C c 1 suBaps 2026 1.),
C YUYETOM  OCOOEHHOCTEW, MPEIyCMOTPEHHBIX  3aKOHOJATEIbHBIMM  aKTaMHU
00 yperyampoBaHUM HeIUIaTekecnocoOHocTH. Takum 00pa3om, Mpu MPOU3BOJICTBE
0 JielaM O HECOCTOSITEJIBHOCTH M O OaHKpOTCTBe coOionaroTcs mpasBuia XIIK
HACTOJIBKO, HACKOJIBKO OHU BOOOIIE MPUMEHUMBI K TPOU3BOACTBY 1O YKa3aHHOM Ka-
TETOPHUM JI€J1 U HACTOJIBKO, HACKOJIBKO OHU HE M3MEHEHbl HOPMaMH 3aKOHOJATEIb-
CTBa 00 yperyJIMpOBaHUU HEIJIATEKECITOCOOHOCTH.

Hamu npoanaim3upoBaHbl COOTBETCTBYIOIIME HOPMBI U CHIEJIaH BBIBOJ O TOM,
YTO, B YACTHOCTH, MO JEJaM O HECOCTOSITEIbHOCTH M OAHKPOTCTBE NMPHUMEHSIOTCS
Hopmbl XIIK 0 coctaBe cyna, paccCMaTpuBarOIEro 3JKOHOMUYECKHE JI€NIa, CEKpeTape
CylleOHOTO 3acefaHusi — IMOMOIIHUKE CYJbU, MpaBaxX M OOS3aHHOCTAX JIUI, y4acT-
BYIOLIMX B Jejle, TMpolecCyalbHOM MPaBOCHOCOOHOCTH U MPOLECCyalbHOU
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7eecrocoOOHOCTH, MPOLECCYaJbHOM MPABOMPEEMCTBE, HHBIX YYaCTHHKAX XO3sii-
CTBEHHOI'O IpoIlecca, JI0KA3aTeNbCTBAX M JOKAa3bIBAHUU OOCTOSATENIBCTB MO JIETY,
MIPOLIECCYaTIbHBIM CPOKaM, PEIIEHUU CyAd, paCCMATPUBAIOIIET0 YKOHOMUYECKUE JIe-
J1a, NOPSAAKY 00XKaIOBaHUS CyJ€OHBIX TOCTAHOBIIEHUN U JP.

Taxxe, TOMUMO YIOMSIHYTBIX paHEE HOPM 00 MCKIIOUUTEIHHON MOACYIHOCTH
7IeJT 0 HECOCTOSITENIFHOCTU U OAaHKPOTCTBE SKOHOMUYECKUM CyJlaM U 00 OmpeielIeHun
MOJICYTHOCTH 10 MecTy HaxoxaeHus nomkHuka (ct. 51 XIIK), XIIK yctanoBui tpe-
O0oBaHHE K 00s3aTEILBHOMY COCTaBJICHHIO MOTHBHUPOBOYHOM YacTH pPEUICHHsS MO Je-
nam 31oil kareropuu (4. 5 ct. 193 XIIK), HeMenIeHHOMY HCIOJIHEHUIO ONPEACIICHUS
00 OTKpBITUM KOHKYPCHOTO MPOM3BOJCTBA M PEIICHUS MO JEIYy O HECOCTOSTEIBHO-
ctu, 6aakpotcTBe (4. 1 cT. 205 XIIK). KI'C Takux HOpM HE COZIEPIKHT.

HenictByromuii 3akoH 2022 r. 3akpenuii 00JIbIIOE KOJIMYECTBO OCOOEHHOCTEN
pEryIupOBaHMs MPOLECCYyaIbHBIX OTHOIIEHUH. Tak, BONpOCkl O IPUHATUU 3asBICHHUS
M BO30YXJEHUHM MPOU3BOJACTBA MO JENy PEIIAIOTCS B CyJeOHOM 3acellaHud, B 3TOM
e 3aCeaHUM JOJDKEH OBITh PEIIeH BONPOC O MpoueAaype (BBEACHUHU 3alIUTHOTO Te-
pHO/Ia UM OTKPBITUU KOHKYPCHOTO Mmpou3BoacTBa) (cT. 32 3akona 2022 r.), aHano-
TUYHBIE HOpMBI conepkamuch B 3akoHax 2000 r. m 2012 r. 3akOHOZATEIBCTBOM
00 yperyJinpoBaHUU HEIUIATEKECITOCOOHOCTH BBEAEHO IPaBO O00KAJIOBAaHUSA YKe
MEPBOTO omnpeneneHus no aeny u ap. OcoOeHHOCTH KacaloTcs COCTaBa JIMILI, y4acT-
BYIOIIMX B Jiesie, 00beMa UX MpaB U 00SI3aHHOCTEH, IPEACTAaBUTENBCTBA B CYE, MPO-
LECCyalIbHBIX CPOKOB, TOPSJIKA M YCIOBHI 3aKJIFOUEHHUSI MUPOBOTO COTJIAIICHUS, JIP.

3aKOHOJIaTEBCTBO 00 YpEryJMpOBaHUU HEIUIATEKECIIOCOOHOCTU CONEPKHUT
P OPOLECCYyaIbHBIX HOPM IO BOIPOCAM, TPEOYIOIIMM YpPETyJIUpPOBAaHUS B CUITY
cnenu(pUKy MPUMEHSEMbIX MPOLEAYpP, B YACTHOCTH, CIELMAIBHBIE OCHOBAHUS Mpe-
KpallleHHs MPOU3BOACTBA 1o ey (cT. 39 3akona 2022 r.), 00513aHHOCTH CyJa Mo pe-
IIEHUIO BOIMPOCOB HA3HAYEHHUSI U OCBOOOXKACHHUS BPEMEHHOTO (AHTUKPU3UCHOTO)
YIPABJISIIOLIETO, TPOJJIEHHS] CPOKOB CaHALIUU, U AP.

N3yuyenue cyneOHOIM MpakTHUKX MO3BOJIWIO BBISIBUTH BOIPOCHI, HE YPETYIHPO-
BaHHbIE 3aKOHOM HAaNpsAMY0, OTBETHl Ha KOTOpBIE N1ae€T CIIOKHUBLIASCSA CyaecOHas
npaktuka. Tak, mpu penieHuu BOIpoca O MPUHITHH 3asiBICHUS U BO30YKIECHUU MPO-
U3BOJICTBA 10 Jeiy He npuMeHstoTces HopMbl XIIK 00 octaBnenuun 6e3 1BUKEHUS, HE
nojJIeKaT npuMeHeHnuto HopMel cT. 164 XI1K 06 oTkaze B mpuHATUM 3asiBiIcHUs [8] U
ap. Mexay TeM OTMETUM, YTO B OaHKPOTHOM 3aKOHOJATENbCTBE OTAEIbHBIX CTPaH
EBpa3niickoro 3KOHOMHYECKOT0 COI03a YKa3aHHbIE MHCTUTYTbl MUMEIOT MecTo. Psin
BOIIPOCOB TpaBonpuMeHeHust pazbsicHui [lnenym BepxoBHoro Cyaa PecnyOnuku
benapychb, Tak, B 4aCTHOCTH, HaNpaBJIeHUE KOMUN CyJI€OHBIX TOCTAHOBJIEHUH TIO Jie-
JaM O HECOCTOSATEIBbHOCTH M OAHKPOTCTBE MO OOIEMY MpaBUIy HE HaIpaBiseTcs
JUIAM, YYacTBYIOLIUM B JieJie, IPUHSATHIE MO JIeNy CyAeOHble MOCTaHOBJIEHUS Pa3-
MenjaroTesa ynpasistouuM B Enunom peectpe cBeneHuit o 6ankporctse (moamn. 5.4.
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m. 5 ct. 38 3akona 2022 r.), KONUM MOCTAHOBJIEHUN MOTYT OBITh BbIAAHBI JIUIIAM,
Y4acTBYIOIIIMM B Jiesie, 0 ux npockoe (4. 3 n. 23 nocranosinenus [lnenyma Bepxos-
Horo Cyna Peciyonmku bemapyces Ne 8 ot 26 nexabps 2024 r. «O cyneOHOM IpaKkTH-
K€ TPUMEHEHHUS 3aKOHOJATeNbCTBA 00 YyperyiupoBaHUHM HEIUIaTeXKeCIOCOOHO-
ct» [9].

B 3akiiroueHre OTMETUM, YTO MPOU3BOJCTBO MO JI€JIaM O HECOCTOATEIbHOCTH U
o fienaM 0 OaHKpPOTCTBE SIBIISIETCS OTJCIBHBIM BHIOM XO3SWCTBEHHOTO CYAOIPOU3-
BOJCTBA. J[ea 0 HECOCTOSITENIBHOCTH U O OAHKPOTCTBE PacCMATPUBAKOTCS 3KOHOMH-
yeckuMH cygamu no npasuiaM XIIK ¢ yueTom 0coO€HHOCTEW, YCTaHOBJIEHHBIX 3a-
koHOM Pecny6muku benapycs ot 13 nexabpst 2022 1. Ne 227-3 «O0 yperynupoBaHUH
HeraTexxecnocooHoctn» [2]. Ilpu 3tom HOpmbl XIIK mpuMeHStOTCS HACTONBKO,
HACKOJIbKO OHHM BOOOIIE MPUMEHHMBI K IPOU3BOJCTBY IO YKA3aHHOW KaTErOpUU el
M HACTOJIbKO, HACKOJIBKO OHM HE M3MEHEHbl HOPMaMHU 3aKOHOJATENbCTBA 00 ypery-
JUPOBAHUM HEIIATEXKECITOCOOHOCTH.
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